Stepping Stone Facilities FY25

Request for Proposal (RFP) for

Stepping Stone Facilities FY25
CDBG CAPITAL IMPROVEMENT PROJECT

Issue Date: September 3, 2025

Bid Due: September 26, by 10:00am PDT

Contract Type: Construction, Fixed-Fee

Proposal Not-to-Exceed (“N.T.E.”) Amount: $830,000.00

Estimated Completion Date: May 30, 2026
Questions: Kymberli Clement

Email: kclement@kcmgroup.net

Phone: (619) 723.7369

Grant Award Numbers:
CFDA: CDBG -14.218
FAIN: B-24-MC-06-0542

Request

Stepping Stone of San Diego (the “Agency”) requests your participation in a competitive bidding process
for the selection of a contractor for a capital improvement project at Stepping Stone Facilities at 3767
Central Ave., San Diego, CA 92105. Qualified Contractors interested in providing such services
(“Respondents”) must demonstrate the ability to perform the work described in the Project Description set
forth in this Request for Proposal (the “RFP”) and have significant, prior experience successfully
performing comparable work. This Request is not an offer or commitment to purchase any goods or
services or to award or enter into a contract.

SELECTION SCHEDULE

IFB/RFP Release Date September 3, 2025

Optional Project Walk Through September 10, 2025

Last Day for Questions September 18, by 5:00pm PST

RFP Due Date September 26, 2025, by 10:00am PDT

Return electronic copies to:kclement@kcmgroup.net
Return hard copies to:

3767 Central Ave., San Diego, CA 92105

Bid Opening September 26 at 10:30am PST

At 3767 Central Ave., San Diego, CA 92105




The entire project is subject to State prevailing wage laws, pursuant to San Diego Municipal Code
section 22.3019 and sections 1720 through 1861 and 3070-3098 of the California Labor Code, and all
other City and State requirements that apply. In addition, since Project funding is being provided by
Federal Community Development Block Grant (CDBG), this project is also subject to Davis-Bacon
Federal prevailing wages, Section 3 of the Housing and Urban Development (HUD) Act [12 U.S.C.
1701u and 24 CFR Part 75, and all other Federal requirements that apply.

About Stepping Stone of San Diego

Stepping Stone of San Diego is a non-profit alcohol and drug recovery agency that offers a variety of
treatment and recovery programs incorporating evidence-based best practices.

As an organization dedicated to helping individuals who want to be treated for their alcohol and other
drug problems with their co-occurring disorders, Stepping Stone believes in:

- Celebrating the diversity of the communities in which we live by being inclusive and accepting

- Providing a safe and healing environment that encourages health of the mind, body, and sprit

- Meeting the needs of those in recovery so they may celebrate courageous, balanced living

- Being trustworthy to and with our clients and other stakeholders

- Providing professional, effective services that are cutting-edge, integrated and progressive

- Being supportive and compassionate

- With a caring and safe environment and holistic treatment, every individual has the ability to live
a balanced life free of addiction

Mission Statement: “To create, improve and deliver alcohol and other drug treatment, HIV and other
health interventions, recovery, education and prevention services specializing in the challenges of the
gay, lesbian, bisexual and transgender (LGBT) communities of the San Diego region.”

Stepping Stone of San Diego has adopted a corporate policy reaffirming its commitment to equal
opportunity contracting. Small, local, disadvantaged, women-owned, and ethnic minority-owned
businesses are encouraged to submit responses to this Request. A Respondent qualifies as a small
business firm, if it meets the definition of "small business" as established by Title 2 of the Code of
Federal Regulations 2 CFR 200.231 (a)(b).

For further information, please refer to the Stepping Stone of San Diego website:
https://steppingstonesd.org/

A. PROJECT OBJECTIVE AND SUMMARY

Stepping Stone of San Diego has issued this Request for Proposal (RFP) for the completion of a
capital improvement project at its San Diego location, 3767 Central Ave., San Diego, CA, 92105. The
project will renovate the lower-level garage into dedicated clinical space. Included in the scope, but
not limited to, is the repair of a dilapidated stairwell, selective demolition including the removal of
garage roll-up doors, new walls including framing and insulation, glazing, new ceiling, new finishes,
mechanical, electrical, plumbing, low voltage, fire sprinkler, and fire alarm work. As part of the project,
the bidding contractor and/or their subcontractors will be required to: (1) hire a design team, (2)
package together a full set of construction drawings, including engineered M.E.P. and Fire Life Safety
drawings, for a Development Services Department (“DSD”) plan check submittal, and (3) submit to
DSD plan check and receive a permit for the improvements.
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B. PROJECT DESCRIPTION

Stepping Stone of San Diego will be receiving bids from contractors interested in completing the
“Scope of Work” identified in Exhibit A-1.

An “Independent Cost Estimate” was completed within (30) prior to the publishing of this RFP, based
on Exhibit A-1, and this estimate amount was used as support for the proposal N.T.E. amount.

C. REQUESTED SUBMISSION

Bids must follow the format outlined below and be signed by an officer or principal with the authority to
contractually bind the firm.

1. All bids must be sealed and based on the current State/Federal Prevailing wage rates. Open
bids will not be considered.

2. All bids must be contained in a document not to exceed fifteen (15) single-side page including
pictures, charts, graphs, tables, and text the respondent deems appropriate to be part of the
review of the firm’s qualifications.

3. Submit three (3) copies of the information requested in this RFP in the sequence and format
provided, including experience and references.

4. Table of Contents

5. General Firm Information
a. Firm name, address, phone (including contractor and design professional)
b. Type of organization and contact person
c. Address from which the project will be managed
d. Brief history/profile of the firm (contractor and subcontractor(s) if applicable)

6. Experience
a. Overall experience
b. Previous experience performing project similar in size and scope to those in Exhibit A-1.

7. Technical Competence
a. Provide a construction and project management team or organizational chart showing
key project team members and areas of expertise.

b. Provide an itemized bid cost estimate as a part of the bid package submitted.
Additionally, proposed Subcontractors should be identified.

c. Costs related to bond fees, profit/overhead fees, insurance costs, and/or contingency
fees may not be budgeted with CDBG funds. Additionally, cost plus a percentage of
cost methods are ineligible.

8. References
a. List three (3) references

9. W-9 Form
a. Prime Contractor and Subcontractors must be registered with the California
Department of Industrial Relations (DIR) pursuant to Labor Code section 1770-1781.




b. Prime Contractor must have an active registration with the SAM.gov system and
provide a Unique Entity ID (UEI) number.

10. Provide Non-Collusion Statement

11. Provide proof of 5% Bid Bond

12. The Respondent’s Bids must be submitted to the address provided below:
AGENCY NAME: Stepping Stone of San Diego
Attn: Kymberli Clement, KCM Group
ADDRESS: 3767 Central Ave., San Diego, CA 92105

13. The Respondent’s Bids must also be submitted electronically to kclement@kcmgroup.net.

14. Submittal Deadline: Bids must be received by 10:00am PST on September 26, 2025

a. Bids may be modified or withdrawn provided the request is submitted in writing to the
address above prior to the submission deadline. Any modification or withdrawal of a bid
received after the submittal deadline will not be considered.

b. Bids containing errors or omissions that impact the award outcome will not be
considered.

15. All questions should be email to Kymberli Clement at kclement@kcmgroup.net no later than
September 18, 2025, by 5:00pm PST. Answers to all questions will be posted to the Agency
website: https://steppingstonesd.org.

All Bids received after the submittal deadline will be rejected.

D. SELECTION PROCESS

Stepping Stone seeks to identify the most responsive and responsible bidder offering the best overall
value. In its sole discretion, Stepping Stone will determine the Respondent(s) best qualified to provide
the required Services, based on the information submitted. Selected bidders may be asked to
participate in interviews, provide oral presentations, and/or respond to questions for before the bids
are unsealed. After bids are unsealed there may be clarifying questions asked in the bid analysis
process. All decisions made by the Agency regarding bidder selection are final and not subject to
administrative review, appeal, or protest.

Any changes to this RFP will be posted as an Addendum on the Agency website:
https://steppingstonesd.org. Addendums will be posted in numerical sequence as they are developed.
Bidders are encouraged to monitor Agency’s website for addendums.

Bid Protest Procedure
1. After selection of the lowest cost and most responsive sealed bid, Agency will announce the

name of the selected Contractor and bid amount. Further screening of the bid will determine
if the bidder was responsive to all bid requirements.

2. Non-selected vendors will have ten (10) business days from the date the award notice is
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announced during the public bid opening to file a formal bid protest with the Agency. This
appeal shall be delivered by the vendor in writing through e-mail and include the specific facts,
circumstances, reasons, and/or basis for the protest.

Bid protests must be filed prior to the award of contract or purchase order issued. Upon
execution of the contract or purchase order to the selected vendor, the Agency will not take
action on a bid protest if not received during the protest period.

If a vendor bid protest is appropriately filed, (i.e., prior to the award) the Agency may delay
the award of a contract until the matter is resolved. There are, however, situations where
the delay of an award may not be in the best interest of the Agency. In these instances, the
Agency has no obligation to delay or otherwise postpone an award of a contract based
on a vendor protest. In all cases, the Agency reserves the right to make an award when
the bid is determined to be the lowest, responsible and responsive bid.

Protest Form and Content

All protests shall be in writing and state that the bidder is submitting a formal protest, and the protesting
vendor is responsible to assure the protest is received within the protest deadlines. If the Agency does
not receive the protest within the specified deadline, the protest will be rejected.

The address for all protests:

Agency: Stepping Stone of San Diego

Attention: Rhonda Quinlan and KCM Group

Address: 3767 Central Ave., San Diego, CA 92109

Email: rquinlan@steppingstonesd.org and kclement@kcmgroup.net

Failure to provide the following information could result in rejection of Vendor's protest:

1.

8.

Company name, mailing address, phone number, and name of company individual responsible
for submission of the protest.

Please provide an email address for communication, clarification, and disposition of the
pending protest.

Specify the Bid Number, title, and close and proposed award date of the solicitation.

State the specific action or decision protested.

Indicate the basis for the protest.

Indicate what relief or corrective action you believe JFS should make.

Demonstrate that every reasonable effort was made within the schedule provided, for you to
resolve the basis of the protest during the process, including asking questions, seeking

clarification, requesting addenda, and otherwise alerting the Agency to any perceived problems.

Protest letter must be signed by an authorized agent of the company.

Grounds for Protest

A formal protest must contain the following to be considered:
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1. A specific identification of the statutory or regulatory provision(s) that the alleged action is
in violation.

2. A specific description of each act alleged to have violated the statutory or regulatory
provision(s).

3. A precise statement of the relevant facts, and identification of the issue or issues to be resolved.
4. Complaints about events or decisions made before the solicitation deadline.

5. Complaints that the solicitation unduly constrains competition through improper minimum
qualifications or specifications.

6. Complaints that the pre-bid conference was not fair or accessible. (Please note that bidders
must attend in person all mandatory pre-bid conferences).

7. Complaints those questions were not fully or properly addressed by the Procurement
Contract Specialist/Buyer.

8. Complaints that the Request for Proposal/Quote/Qualification did not provide
adequate information or contained an improper criterion.

9. Other matters known or that should have been known, to interested bidders by reading
the solicitation document.

Protest on items known after bid deadline

After the bid closing deadline, only vendors that submitted a bid are eligible to protest.

Inquiry or Intention does not constitute a Protest

Notice of an intention to protest does not substitute for filing of a protest following the form and content
required within the deadlines stated. Further, casual inquiry or complaint that does not specifically identify
the purpose as a protest and does not comply with the form content and deadlines herein, are also not
considered or acted upon as a protest action.

Protest Deadlines

Protests must be received by the Agency via email with a formal letter within ten (10) business days
after the date the Request for RFP award notice announced. Protests received after the time specified
are untimely denied on that basis unless Stepping Stone concludes that the issue/s raised by the
protest involve fraud, gross abuse of the procurement process, or indicate substantial prejudice to the
integrity of the procurement process.

The Agency shall make efforts to distribute the protest announcement to the affected bidder(s), such
as posting on the Agency’s website. However, it is the Bidder's responsibility to seek out and obtain
the announcement from the Agency website. The Agency is not responsible for assuring the Bidders
have learned of the announcement in time to tile a protest.

Protest Appeal Process

The Agency will review the protest. All available facts will be considered, and Agency shall issue a
decision. This decision shall be delivered in writing by e-mail (will be followed up with a hard copy) or
mail the notice to the protesting bidder within thirty (30) days of confirmed receipt.



If the Protesting party believes Agency has failed to consider a fact and has made an error in the
protest decision, the protesting bidder has a right to appeal that decision.

The appeal is limited to only those matters brought forward to Agency in the original protest. The appeal
must clearly state why Agency’s decision is in error. The protesting bidder shall issue a Protest Appeal
Statement by 5:00pm (Pacific Time) by the fifth (5th) business day following issuance of the Agency
decision. This appeal shall be delivered by the Protesting vendor, in writing through e-mail (must be
followed up with a hard copy) or mailed notice to Agency.

The address for all protest appeals:

Agency: Stepping Stone of San Diego

Attention: Rhonda Quinlan and KCM Group

Address: 3767 Central Ave., San Diego, CA 92109

Email: rquinlan@steppingstonesd.org and kclement@kcmgroup.net

The Agency will evaluate the appeal and issue a written decision within thirty (30) days of confirmed
receipt. The Agency decision is final. Nothing herein shall diminish the authority of Agency to enter
into a contract, whether a protest action or intention to protest has been issued.

E. COMPLIANCE WITH STATE AND FEDERAL LAWS

1. land Anti-Kickback A

Contractor, and any subcontractor hired by Contractor to perform on its behalf hereunder, will comply
with the Copeland “Anti-Kickback” Act (18 U.S.C. 874), as supplemented by the Department of Labor
Regulations (29 C.F.R. Part 3, “Contractors and subcontractors on public building or public work
financed in whole or in part by loans or grants from the United States”).

2. Davis-Bacon Act

Contractor, and any subcontractor hired by Contractor to perform on its behalf hereunder, shall comply
with the Davis-Bacon Act (40 U.S.C. §§ 276a to 276a-7) and as supplemented by Department of Labor
Regulations (29 CFR Part 5, “Labor standards provisions applicable to contracts governing federally
financed and assisted construction”), which includes the requirement that the correct scale of wages
to be paid be posted by the Contractor in a prominent and easily accessible location at the HHS funded
worksite.

Contractors and subcontractors engaged to perform work on these projects must submit weekly copies
of certified payrolls to Stepping Stone and The City through the LCP Tracker portal. Each payroll must
be accompanied by a “Statement of Compliance.” Payroll for the payroll period must contain the correct
information required and must be complete. Partial Social Security Numbers and omission of
addresses are recommended for security of personal information. This project is subject to both Federal
and State prevailing wage laws and requirements. Each laborer or mechanic must be paid in full for
the weekly wages earned. Each laborer or mechanic must not be paid less than the applicable
prevailing wage rates and fringe benefits.

An authorized representative of The City and Stepping Stone will visit the construction site to audit
compliance of this requirement.

3. Hatch Act

Contractor, and any subcontractor hired by Contractor to perform on its behalf hereunder, will comply
with the provisions of the Hatch Act (5 U.S.C. §§ 1501 -1508, and 7324 - 7328), which limits the political
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activity of the employee.

4. Byrd Anti-Lobbying Amendment

Contractors that apply or bid for an award exceeding $100,000 must fully comply with the Byrd Anti-
Lobbying Amendment (31 U.S.C. 1352). Contractor shall file the required certification to JFS, attached
hereto as Exhibit A-3.

5. Debarment Status

Contractor assures and certifies to JFS that it and any subcontractor hired by Contractor to perform on
its behalf hereunder, are not currently suspended, debarred, or otherwise prohibited (i) by the federal
government from bidding on, accepting or being awarded federally funded contracts, either as
a contractor or subcontractor; or (i) by the state of California from bidding on, accepting or being
awarded public works contracts, either as a contractor or subcontractor. Contractor agrees to inform
Stepping Stone within forty-eight (48) hours of any change in its debarment status.

6. F ral Nondiscrimination men

The U.S. Department of Agriculture prohibits discrimination against its customers, employees, and
applicants for employment on the bases of race, color, national origin, age, disability, sex, gender
identity, religion, reprisal, and where applicable, political beliefs, marital status, familial or parental
status, sexual orientation, or all or part of an individual's income is derived from any public assistance
program, or protected genetic information in employment or in any program or activity conducted
or funded by the Department. (Not all prohibited bases will apply to all programs and/or employment
activities.)

If you wish to file a Civil Rights program complaint of discrimination, complete the USDA Program
Discrimination Complaint Form found online at http://www.ascr.usda.gov/ complaint_filing_cust.html, or
at any USDA office, or call (866) 632-9992 to request the form. You may also write a letter containing
all of the information requested in the form. Send your completed complaint form or letter to us by
mail at: U.S. Department of Agriculture, Director, Office of Adjudication, 1400 Independence Avenue,
S.W., Washington, D.C. 20250-9410, or by fax (202) 690-7442 or by email at
program.intake@usda.gov. Individuals who are deaf, hard of hearing or have speech disabilities may
contact USDA through the Federal Relay Service at (800) 877-8339; or (800) 845-6136 (Spanish).

USDA is an equal opportunity provider and employer.

F. INDEMNIFICATION, INSURANCE, BONDS AND LIEN RELEASES

1. Insurance

Contractor shall, at its sole cost and expense, procure and maintain, throughout the term of this
Contract, the insurance set forth herein. All insurance policies shall be issued by an insurance company
authorized by law to conduct business in the State of California, subject to Corporation’s approval. Prior
to commencing performance of this Contract, Contractor shall provide Corporation original insurance
certificates evidencing the following, required, coverage within ten (10) calendar days after its receipt
of the “Notice of Award”:

(1) Commercial General Liability (CGL) policy with coverage(s) as broad and as encompassing as CGL
in the occurrence form and providing coverage against claims for bodily injury or death and property
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damage occurring in or upon the Center or the Project site, and arising out of Contractor's and its
employees, subcontractors, agents and authorized representatives’ performance of this Contract.
Such insurance shall be primary and non-contributory with any other coverage, including Corporation's,
and shall afford immediate defense and indemnification of Corporation to the limit of not less than one
million dollars ($1,000,000.00). Such insurance shall waive any right of subrogation against
Corporation:

(2) Employer's Liability insurance with the following limits:

Bodily Injury by Accident - $1,000,000.00 each accident
Bodily Injury by Disease - $1,000,000.00 policy limit
Bodily Injury by Disease - $1,000,000.00 each employee

(3) Commercial Automobile Liability, or Business Auto coverage with limits not less than one million
dollars ($1,000,000.00) for each occurrence, combines single limit for bodily injury or death and/or
property damage, covering owned, non-owned and hired automobiles, including loading and unloading
operations:

(4) Workers’ Compensation insurance as required by the laws of the State of California.

(5) The above-described insurance policies (collectively, the “Policies”) must include the following
additional insured endorsement language:

“Stepping Stone, and its members, officers, directors, agents and employees are named as additional
insured and are provided the same coverage as the named insured, including the cost of defense
against claims for bodily injury or death and property damage occurring in or upon or resulting from
the insured's use or occupancy of the Center or the Project site, or arising out of the insured's or its
members’, officers’, directors’, employees’, agents’, or subcontractors’ performance or non-
performance of this Contract between the insured and Stepping Stone, unless such claim is determined
by a court of competent jurisdiction to have arisen from the sole or gross negligence or the willful
misconduct of an additional insured. The named insured's coverage is primary and shall not require
contribution from the additional insured'’s insurance coverage.

The City of San Diego (City), and its officers, officials, employees and volunteers are named as
additional insured and are provided the same coverage as the named insured, including the cost of
defense against claims for bodily injury or death and property damage occurring in or upon or resulting
from the insured's use or occupancy of the Center or the Project site, or arising out of the insured's or
its members’, officers’, directors’, employees’, agents’, or subcontractors’ performance or non-
performance of this Contract between the insured and the City, unless such claim is determined by a
court of competent jurisdiction to have arisen from the sole or gross negligence or the willful misconduct
of an additional insured. The named insured's coverage is primary and shall not require contribution
from the additional insured's insurance coverage.”

The Policies shall provide for not less than thirty (30) days prior written notice of cancellation to
Corporation as the certificate holder. Contractor and Corporation agree that the specified coverage or
limits of insurance in no way limits the liability of Contractor. Contractor shall maintain the required
insurance coverage and endorsements throughout the term of this Contract.

2. Bonds

(1) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee”
shall consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a Proposal/Quote as assurance that the bidder shall, upon acceptance of his bid,
execute such contractual documents as may be required within the time specified.



(2) A performance bond on the part of the contractor for 100 percent of the contract price. A
“performance bond” is one executed in connection with a contract to secure fulfilment of all the
contractor’s obligations under such contract.

(3) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond”
is one executed in connection with a contract to assure payment as required by statute of all persons
supplying labor and material in the execution of the work provided for in the contract.

(4) Where bonds are required in the situations described herein, the bonds shall be obtained from
companies holding certificates of authority as acceptable sureties pursuant to 31 CFR part 223, “Surety
Companies Doing Business with the United States.”

All negotiated contracts (except those for less than the simplified acquisition threshold) awarded by
recipients shall include a provision to the effect that the recipient, the HHS awarding agency, the U.S.
Comptroller General, or any of their duly authorized representatives, shall have access to any books,
documents, papers and records of the contractor which are directly pertinent to a specific program for the
purpose of making audits, examinations, excerpts and transcriptions.

All contracts, including small purchases, awarded by recipients and their contractors shall contain the
procurement provisions of 45 CFR Part 75 Appendix Il, “Contract Provisions for Non-Federal entity
Contracts Under Federal Awards,” as applicable.

G. CONTRACTING PROCESS

Neither this Request nor the selection of a Respondent will create a binding commitment on Agency. Upon
completion of the selection process, Agency will award a contract to the party(s) whom it elects to provide
the Services in this Request. Disclaimers: Adhering to CDBG guidelines, a single contractor will be
selected as a result of this Request. Agency further reserves the right, in its sole discretion, to reject
any or all response submittals, waive any informalities in this process or the submittal requirements; and/or
cancel, in whole or in part, this Request.




EXHIBITS

A-1 Scope of Work
A-2 Bid Form

A-3 Byrd Anti-Lobbying Certification Regarding Lobbying for Contracts, Grants, Loans and
Cooperative Agreements

A-4 Federal Wage Determinations

A-5 Other Applicable Regulations

A-6 Sample Contract Documents listed below:

A132-2019 Sample Agreement

A232-2019 Sample Agreement

A312 -2010 — Sample Payment Bond Agreement

A312-2010- Sample Performance Bond Agreement
Insurance Exhibit

o~ wbd =

Link to the exhibits listed above:

https://www.dropbox.com/scl/fo/k2hg14xelht5wov7ox0nd/AB65MDg10INJs4aNFCOCLHQ?rlkey=6wrryke76
m41fqx74fzh5hfz0&st=eugmqgn3q&di=0
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HUD-4010 U.S. Department of Housing and Urban Development
Federal Labor Standards Provisions Office of Davis-Bacon and Labor Standards

A. APPLICABILITY
The Project or Program to which the construction work covered by this Contract pertains is being
assisted by the United States of America, and the following Federal Labor Standards Provisions are
included in this Contract pursuant to the provisions applicable to such Federal assistance.

1. Minimum wages and fringe benefits

All laborers and mechanics employed or working upon the site of the work (or otherwise working in
construction or development of the project under a development statute), will be paid
unconditionally and not less often than once a week, and without subsequent deduction or rebate
on any account (except such payroll deductions as are permitted by regulations issued by the
Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of basic hourly wages
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor which is
attached hereto and made a part hereof, regardless of any contractual relationship which may be
alleged to exist between the contractor and such laborers and mechanics. As provided in 29 CFR
5.5(d) and (e), the appropriate wage determinations are effective by operation of law even if they
have not been attached to the contract. Contributions made or costs reasonably anticipated for bona
fide fringe benefits under the Davis-Bacon Act (40 U.S.C. 3141(2)(B)) on behalf of laborers or
mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of
paragraph (a)(1)(v) of these contract clauses; also, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly) under plans, funds, or programs which
cover the particular weekly period, are deemed to be constructively made or incurred during such
weekly period. Such laborers and mechanics must be paid the appropriate wage rate and fringe
benefits on the wage determination for the classification(s) of work actually performed, without
regard to skill, except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in
more than one classification may be compensated at the rate specified for each classification for the
time actually worked therein: Provided, That the employer’s payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination (including any
additional classifications and wage rates conformed under 29 CFR 5.5(a)(1)(iii)) and the Davis-Bacon
poster (WH-1321) must be posted at all times by the contractor and its subcontractors at the site of
the work in a prominent and accessible place where it can be easily seen by the workers.
Frequently recurring classifications

A. In addition to wage and fringe benefit rates that have been determined to be prevailing under

the procedures set forth in 29 CFR part 1, a wage determination may contain, pursuant to § 1.3(f),

wage and fringe benefit rates for classifications of laborers and mechanics for which conformance

requests are regularly submitted pursuant to 29 CFR 5.5(a)(1)(iii), provided that:

1. The work performed by the classification is not performed by a classification in the wage
determination for which a prevailing wage rate has been determined,;

2. The classification is used in the area by the construction industry; and

3. The wage rate for the classification bears a reasonable relationship to the prevailing wage rates
contained in the wage determination.

B. The Administrator will establish wage rates for such classifications in accordance with 29 CFR
5.5(a)(1)(iii)(A)(3). Work performed in such a classification must be paid at no less than the wage
and fringe benefit rate listed on the wage determination for such classification.

Conformance

A. The contracting officer must require that any class of laborers or mechanics, including helpers,

which is not listed in the wage determination and which is to be employed under the contract be
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classified in conformance with the wage determination. Conformance of an additional classification

and wage rate and fringe benefits is appropriate only when the following criteria have been met:

1. The work to be performed by the classification requested is not performed by a classification in
the wage determination; and

2. The classification is used in the area by the construction industry; and

3. The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

B. The conformance process may not be used to split, subdivide, or otherwise avoid application of
classifications listed in the wage determination.

C. If the contractor and the laborers and mechanics to be employed in the classification (if known),
or their representatives, and the contracting officer agree on the classification and wage rate
(including the amount designated for fringe benefits where appropriate), a report of the action
taken will be sent by the contracting officer by email to DBAconformance@dol.gov. The
Administrator, or an authorized representative, will approve, modify, or disapprove every
additional classification action within 30 days of receipt and so advise the contracting officer or
will notify the contracting officer within the 30—day period that additional time is necessary.

D. Inthe event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification
and wage rate (including the amount designated for fringe benefits, where appropriate), the
contracting officer will, by email to DBAconformance@dol.gov, refer the questions, including
the views of all interested parties and the recommendation of the contracting officer, to the
Administrator for determination. The Administrator, or an authorized representative, will issue
a determination within 30 days of receipt and so advise the contracting officer or will notify
the contracting officer within the 30—day period that additional time is necessary.

E. The contracting officer must promptly notify the contractor of the action taken by the Wage
and Hour Division under 29 CFR 5.5 (a)(1)(iii)(C) and (D). The contractor must furnish a written
copy of such determination to each affected worker or it must be posted as a part of the wage
determination. The wage rate (including fringe benefits where appropriate) determined
pursuant to 29 CFR 5.5 (a)(1)(iii)(C) or (D) must be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

iv. Fringe benefits not expressed as an hourly rate

Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics

includes a fringe benefit which is not expressed as an hourly rate, the contractor may either pay the

benefit as stated in the wage determination or may pay another bona fide fringe benefit or an hourly
cash equivalent thereof.
v. Unfunded plans

If the contractor does not make payments to a trustee or other third person, the contractor may

consider as part of the wages of any laborer or mechanic the amount of any costs reasonably

anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the

Secretary of Labor has found, upon the written request of the contractor, in accordance with the

criteria set forth in 29 CFR 5.28, that the applicable standards of the Davis-Bacon Act have been met.

The Secretary of Labor may require the contractor to set aside in a separate account assets for the

meeting of obligations under the plan or program.

vi. Interest In the event of a failure to pay all or part of the wages required by the contract, the
contractor will be required to pay interest on any underpayment of wages.
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2. Withholding
i. Withholding requirements
The U. S. Department of Housing and Urban Development may, upon its own action, or must, upon
written request of an authorized representative of the Department of Labor, withhold or cause to be
withheld from the contractor so much of the accrued payments or advances as may be considered
necessary to satisfy the liabilities of the prime contractor or any subcontractor for the full amount
of wages and monetary relief, including interest, required by the clauses set forth in 29 CFR 5.5(a)
for violations of this contract, or to satisfy any such liabilities required by any other Federal
contract, or federally assisted contract subject to Davis-Bacon labor standards, that is held by the
same prime contractor (as defined in 29 CFR 5.2). The necessary funds may be withheld from the
contractor under this contract, any other Federal contract with the same prime contractor, or any
other federally assisted contract that is subject to Davis-Bacon labor standards requirements and is
held by the same prime contractor, regardless of whether the other contract was awarded or
assisted by the same agency, and such funds may be used to satisfy the contractor liability for which
the funds were withheld. In the event of a contractor’s failure to pay any laborer or mechanic,
including any apprentice or helper working on the site of the work (or otherwise working in
construction or development of the project under a development statute) all or part of the wages
required by the contract, or upon the contractor’s failure to submit the required records as
discussed in 29 CFR 5.5(a)(3)(iv), HUD may on its own initiative and after written notice to the
contractor, sponsor, applicant, owner, or other entity, as the case may be, take such action as may
be necessary to cause the suspension of any further payment, advance, or guarantee of funds until
such violations have ceased.
ii. Priority to withheld funds
The Department has priority to funds withheld or to be withheld in accordance with 29 CFR
5.5(a)(2)(i) or (b)(3)(i), or both, over claims to those funds by:

A. A contractor’s surety(ies), including without limitation performance bond sureties and
payment bond sureties;

B. A contracting agency for its reprocurement costs;

C. Atrustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy of a
contractor, or a contractor’s bankruptcy estate;

D. A contractor’s assignee(s);

E. A contractor’s successor(s); or

F. Aclaim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.

3. Records and certified payrolls
i. Basic record requirements

A. Length of record retention. All regular payrolls and other basic records must be maintained by
the contractor and any subcontractor during the course of the work and preserved for all
laborers and mechanics working at the site of the work (or otherwise working in construction
or development of the project under a development statute) for a period of at least 3 years
after all the work on the prime contract is completed.

B. Information required Such records must contain the name; Social Security number; last known
address, telephone number, and email address of each such worker; each worker’s correct
classification(s) of work actually performed; hourly rates of wages paid (including rates of
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of
the types described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon Act); daily and weekly number of
hours actually worked in total and on each covered contract; deductions made; and actual
wages paid.

C. Additional records relating to fringe benefits. Whenever the Secretary of Labor has found
under 29 CFR 5.5(a)(1)(v) that the wages of any laborer or mechanic include the amount of any
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costs reasonably anticipated in providing benefits under a plan or program described in 40
U.S.C. 3141(2)(B) of the Davis-Bacon Act, the contractor must maintain records which show that
the commitment to provide such benefits is enforceable, that the plan or program is financially
responsible, and that the plan or program has been communicated in writing to the laborers or
mechanics affected, and records which show the costs anticipated or the actual cost incurred
in providing such benefits.

D. Additional records relating to apprenticeship Contractors with apprentices working under
approved programs must maintain written evidence of the registration of apprenticeship
programs, the registration of the apprentices, and the ratios and wage rates prescribed in the
applicable programs.

ii. Certified payroll requirements

A. Frequency and method of submission The contractor or subcontractor must submit weekly,
for each week in which any DBA- or Related Acts-covered work is performed, certified
payrolls to HUD if the agency is a party to the contract, but if the agency is not such a party,
the contractor will submit the certified payrolls to the applicant, sponsor, owner, or other
entity, as the case may be, that maintains such records, for transmission to HUD. The prime
contractor is responsible for the submission of all certified payrolls by all subcontractors. A
contracting agency or prime contractor may permit or require contractors to submit certified
payrolls through an electronic system, as long as the electronic system requires a legally valid
electronic signature; the system allows the contractor, the contracting agency, and the
Department of Labor to access the certified payrolls upon request for at least 3 years after
the work on the prime contract has been completed; and the contracting agency or prime
contractor permits other methods of submission in situations where the contractor is unable
or limited in its ability to use or access the electronic system

B. Information required The certified payrolls submitted must set out accurately and completely

all of the information required to be maintained under 29 CFR 5.5(a)(3)(i)(B), except that full
Social Security numbers and last known addresses, telephone numbers, and email addresses
must not be included on weekly transmittals. Instead, the certified payrolls need only include
an individually identifying number for each worker (e.g., the last four digits of the worker’s
Social Security number). The required weekly certified payroll information may be submitted
using Optional Form WH-347 or in any other format desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division Web site at_https.//www.dol.gov/
sites/dolgov/files/WHD/leqacy/files/wh347.pdf or its successor website. It is not a violation of
this section for a prime contractor to require a subcontractor to provide full Social Security
numbers and last known addresses, telephone numbers, and email addresses to the prime
contractor for its own records, without weekly submission by the subcontractor to the
sponsoring government agency (or the applicant, sponsor, owner, or other entity, as the case
may be, that maintains such records).

C. Statement of Compliance Each certified payroll submitted must be accompanied by a
“Statement of Compliance,” signed by the contractor or subcontractor, or the contractor’s or
subcontractor’s agent who pays or supervises the payment of the persons working on the
contract, and must certify the following:

1. That the certified payroll for the payroll period contains the information required to be
provided under 29 CFR 5.5(a)(3)(ii), the appropriate information and basic records are being
maintained under 29 CFR 5.5 (a)(3)(i), and such information and records are correct and
complete;

2. That each laborer or mechanic (including each helper and apprentice) working on the contract
during the payroll period has been paid the full weekly wages earned, without rebate, either
directly or indirectly, and that no deductions have been made either directly or indirectly
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from the full wages earned, other than permissible deductions as set forth in 29 CFR part 3;
and

3. That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification(s) of work actually performed, as
specified in the applicable wage determination incorporated into the contract.

D. Use of Optional Form WH-347 The weekly submission of a properly executed certification
set forth on the reverse side of Optional Form WH-347 will satisfy the requirement for
submission of the “Statement of Compliance” required by 29 CFR 5.5(a)(3)(ii)(C).

E. Signature The signature by the contractor, subcontractor, or the contractor’s or
subcontractor’s agent must be an original handwritten signature or a legally valid electronic
signature.

F. Falsification The falsification of any of the above certifications may subject the contractor
or subcontractor to civil or criminal prosecution under 18 U.S.C. 1001 and 31 U.S.C. 3729.

G. Length of certified payroll retention The contractor or subcontractor must preserve all
certified payrolls during the course of the work and for a period of 3 years after all the work
on the prime contract is completed.

iii. Contracts, subcontracts, and related documents The contractor or subcontractor must maintain this
contract or subcontract and related documents including, without limitation, bids, proposals,
amendments, modifications, and extensions. The contractor or subcontractor must preserve these
contracts, subcontracts, and related documents during the course of the work and for a period of 3
years after all the work on the prime contract is completed.

iv Required disclosures and access

A. Required record disclosures and access to workers The contractor or subcontractor must
make the records required under 29 CFR 5.5(a)(3)(i)—(iii), and any other documents that
HUD or the Department of Labor deems necessary to determine compliance with the labor
standards provisions of any of the applicable statutes referenced by 29 CFR 5.1, available
for inspection, copying, or transcription by authorized representatives of HUD or the
Department of Labor, and must permit such representatives to interview workers during
working hours on the job.

B. Sanctions for non-compliance with records and worker access requirements If the
contractor or subcontractor fails to submit the required records or to make them available,
or refuses to permit worker interviews during working hours on the job, the Federal agency
may, after written notice to the contractor, sponsor, applicant, owner, or other entity, as the
case may be, that maintains such records or that employs such workers, take such action as
may be necessary to cause the suspension of any further payment, advance, or guarantee of
funds. Furthermore, failure to submit the required records upon request or to make such
records available, or to permit worker interviews during working hours on the job, may be
grounds for debarment action pursuant to 29 CFR 5.12. In addition, any contractor or other
person that fails to submit the required records or make those records available to WHD
within the time WHD requests that the records be produced will be precluded from
introducing as evidence in an administrative proceeding under 29 CFR part 6 any of the
required records that were not provided or made available to WHD. WHD will take into
consideration a reasonable request from the contractor or person for an extension of the
time for submission of records. WHD will determine the reasonableness of the request and
may consider, among other things, the location of the records and the volume of
production.

C. Required information disclosures Contractors and subcontractors must maintain the full
Social Security number and last known address, telephone number, and email address of
each covered worker, and must provide them upon request to HUD if the agency is a party to

Previous editions obsolete 5 Form HUD-4010, (10/2023)
ref. Handbook 1344.1



the contract, or to the Wage and Hour Division of the Department of Labor. If the Federal
agency is not such a party to the contract, the contractor, subcontractor, or both, must,
upon request, provide the full Social Security number and last known address, telephone
number, and email address of each covered worker to the applicant, sponsor, owner, or
other entity, as the case may be, that maintains such records, for transmission to HUD, the
contractor, or the Wage and Hour Division of the Department of Labor for purposes of an
investigation or other compliance action.

4. Apprentices and equal employment opportunity
i. Apprentices

A.

Rate of pay Apprentices will be permitted to work at less than the predetermined rate for
the work they perform when they are employed pursuant to and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship (OA), or with a State
Apprenticeship Agency recognized by the OA. A person who is not individually registered in
the program, but who has been certified by the OA or a State Apprenticeship Agency
(where appropriate) to be eligible for probationary employment as an apprentice, will be
permitted to work at less than the predetermined rate for the work they perform in the
first 90 days of probationary employment as an apprentice in such a program. In the event
the OA or a State Apprenticeship Agency recognized by the OA withdraws approval of an
apprenticeship program, the contractor will no longer be permitted to use apprentices at
less than the applicable predetermined rate for the work performed until an acceptable
program is approved.

Fringe benefits Apprentices must be paid fringe benefits in accordance with the provisions
of the apprenticeship program. If the apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the Administrator determines that a
different practice prevails for the applicable apprentice classification, fringe benefits must
be paid in accordance with that determination.

Apprenticeship ratio The allowable ratio of apprentices to journeyworkers on the job site in
any craft classification must not be greater than the ratio permitted to the contractor as to
the entire work force under the registered program or the ratio applicable to the locality of
the project pursuant to 29 CFR 5.5(a)(4)(i)(D). Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise employed as stated in 29 CFR
5.5(a)(4)(i)(A), must be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under this section must be
paid not less than the applicable wage rate on the wage determination for the work actually
performed.

Reciprocity of ratios and wage rates Where a contractor is performing construction on a
project in a locality other than the locality in which its program is registered, the ratios and
wage rates (expressed in percentages of the journeyworker’s hourly rate) applicable within the
locality in which the construction is being performed must be observed. If there is no
applicable ratio or wage rate for the locality of the project, the ratio and wage rate specified
in the contractor’s registered program must be observed.

ii Equal employment opportunity The use of apprentices and journeyworkers under this part must
be in conformity with the equal employment opportunity requirements of Executive Order 11246,
as amended, and 29 CFR part 30.
5 Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29
CFR part 3, which are incorporated by reference in this contract.
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Subcontracts. The contractor or subcontractor must insert in any subcontracts the clauses contained in
29 CFR 5.5(a)(1) through (11), along with the applicable wage determination(s) and such other clauses
or contract modifications as the U.S. Department of Housing and
Urban Development may by appropriate instructions require, and a clause requiring the subcontractors
to include these clauses and wage determination(s) in any lower tier subcontracts. The prime
contractor is responsible for the compliance by any subcontractor or lower tier subcontractor with all
the contract clauses in this section. In the event of any violations of these clauses, the prime contractor
and any subcontractor(s) responsible will be liable for any unpaid wages and monetary relief, including
interest from the date of the underpayment or loss, due to any workers of lower-tier subcontractors,
and may be subject to debarment, as appropriate.
7 Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for
termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29
CFR 5.12.
8 Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.
9 Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this
contract shall not be subject to the general disputes clause of this contract. Such disputes shall be
resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6,
and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its
subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their
representatives.
10. Certification of eligibility.

i. By entering into this contract, the contractor certifies that neither it nor any person or firm who

has an interest in the contractor’s firm is a person or firm ineligible to be awarded Government

contracts by virtue of 40 U.S.C. 3144(b) or 29 CFR 5.12(a).

ii. No part of this contract shall be subcontracted to any person or firm ineligible for award of a

Government contract by virtue of 40 U.S.C. 3144(b) or 29 CFR 5.12(a).

iii. The penalty for making false statements is prescribed in the U.S. Code, Title 18 Crimes and

Criminal Procedure, 18 U.S.C. 1001.

Anti-retaliation It is unlawful for any person to discharge, demote, intimidate, threaten, restrain,
coerce, blacklist, harass, or in any other manner discriminate against, or to cause any person to
discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner
discriminate against, any worker or job applicant for:

i. Notifying any contractor of any conduct which the worker reasonably believes constitutes a
violation of the DBA, Related Acts, or 29 CFR parts 1, 3, or 5;

ii. Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise asserting or
seeking to assert on behalf of themselves or others any right or protection under the DBA,
Related Acts, or 29 CFR parts 1, 3, or 5;

iii. Cooperating in any investigation or other compliance action, or testifying in any proceeding under
the DBA, Related Acts, or 29 CFR parts 1, 3, or 5; or

iv. Informing any other person about their rights under the DBA, Related Acts, or 29 CFR parts 1, 3,
or5.

Contract Work Hours and Safety Standards Act (CWHSSA)

The Agency Head must cause or require the contracting officer to insert the following clauses set
forth in 29 CFR 5.5(b)(1), (2), (3), (4), and (5) in full, or (for contracts covered by the Federal
Acquisition Regulation) by reference, in any contract in an amount in excess of $100,000 and subject
to the overtime provisions of the Contract Work Hours and Safety Standards Act. These clauses must
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be inserted in addition to the clauses required by 29 CFR 5.5(a) or 4.6. As used in this paragraph, the

terms “laborers and mechanics” include watchpersons and guards.

1. Overtime requirements. No contractor or subcontractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

2. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in 29 CFR 5.5(b)(1) the contractor and any subcontractor responsible therefor
shall be liable for the unpaid wages and interest from the date of the underpayment. In addition,
such contractor and subcontractor shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such District or to such territory), for
liqguidated damages. Such liquidated damages shall be computed with respect to each individual
laborer or mechanic, including watchpersons and guards, employed in violation of the clause set
forth in 29 CFR 5.5(b)(1), in the sum of $31 for each calendar day on which such individual was
required or permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in 29 CFR 5.5(b)(1).

3. Withholding for unpaid wages and liquidated damages

i. Withholding process The U.S Department of Housing and Urban Development or the recipient of

Federal assistance may, upon its own action, or must, upon written request of an authorized

representative of the Department of Labor, withhold or cause to be withheld from the contractor

so much of the accrued payments or advances as may be considered necessary to satisfy the
liabilities of the prime contractor or any subcontractor for any unpaid wages; monetary relief,
including interest; and liquidated damages required by the clauses set forth in 29 CFR 5.5(b) on
this contract, any other Federal contract with the same prime contractor, or any other federally
assisted contract subject to the Contract Work Hours and Safety Standards Act that is held by the
same prime contractor (as defined in 29 CFR 5.2). The necessary funds may be withheld from the
contractor under this contract, any other Federal contract with the same prime contractor, or any
other federally assisted contract that is subject to the Contract Work Hours and Safety Standards

Act and is held by the same prime contractor, regardless of whether the other contract was

awarded or assisted by the same agency, and such funds may be used to satisfy the contractor

liability for which the funds were withheld.

Priority to withheld funds The Department has priority to funds withheld or to be withheld in

accordance with 29 CFR 5.5(a)(2)(i) or (b)(3)(i), or both, over claims to those funds by:

A. A contractor’s surety(ies), including without limitation performance bond sureties and
payment bond sureties;

B. A contracting agency for its reprocurement costs;

C. Atrustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy of a
contractor, or a contractor’s bankruptcy estate;

D. A contractor’s assignee(s);

E. A contractor’s successor(s); or

F. Aclaim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.

4. Subcontracts. The contractor or subcontractor must insert in any subcontracts the clauses set forth in
29 CFR 5.5(b)(1) through (5) and a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor is responsible for compliance by any subcontractor or
lower tier subcontractor with the clauses set forth in 29 CFR 5.5(b)(1) through (5). In the event of any
violations of these clauses, the prime contractor and any subcontractor(s) responsible will be liable for
any unpaid wages and monetary relief, including interest from the date of the underpayment or loss,
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due to any workers of lower-tier subcontractors, and associated liquidated damages and may be subject
to debarment, as appropriate.

5 Anti-retaliation It is unlawful for any person to discharge, demote, intimidate, threaten, restrain,
coerce, blacklist, harass, or in any other manner discriminate against, or to cause any person to
discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner
discriminate against, any worker or job applicant for:

i. Notifying any contractor of any conduct which the worker reasonably believes constitutes a
violation of the Contract Work Hours and Safety Standards Act (CWHSSA) or its implementing
regulations in 29 CFR part 5;

ii. Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise asserting
or seeking to assert on behalf of themselves or others any right or protection under CWHSSA or
29 CFR part 5;

iii. Cooperating in any investigation or other compliance action, or testifying in any proceeding
under CWHSSA or 29 CFR part 5; or

iv. Informing any other person about their rights under CWHSSA or 29 CFR part 5.

C. CWHSSA required records clause In addition to the clauses contained in 29 CFR 5.5(b), in any contract
subject only to the Contract Work Hours and Safety Standards Act and not to any of the other laws
referenced by 29 CFR 5.1, the Agency Head must cause or require the contracting officer to insert a
clause requiring that the contractor or subcontractor must maintain regular payrolls and other basic
records during the course of the work and must preserve them for a period of 3 years after all the work
on the prime contract is completed for all laborers and mechanics, including guards and watchpersons,
working on the contract. Such records must contain the name; last known address, telephone number,
and email address; and social security number of each such worker; each worker’s correct
classification(s) of work actually performed; hourly rates of wages paid; daily and weekly number of
hours actually worked; deductions made and actual wages paid. Further, the Agency Head must cause
or require the contracting officer to insert in any such contract a clause providing that the records to be
maintained under this paragraph must be made available by the contractor or subcontractor for
inspection, copying, or transcription by authorized representatives of the (write the name of agency)
and the Department of Labor, and the contractor or subcontractor will permit such representatives to
interview workers during working hours on the job.

D. Incorporation of contract clauses and wage determinations by reference Although agencies are
required to insert the contract clauses set forth in this section, along with appropriate wage
determinations, in full into covered contracts, and contractors and subcontractors are required to insert
them in any lower-tier subcontracts, the incorporation by reference of the required contract clauses
and appropriate wage determinations will be given the same force and effect as if they were inserted in
full text.

E. Incorporation by operation of law The contract clauses set forth in this section (or their equivalent
under the Federal Acquisition Regulation), along with the correct wage determinations, will be
considered to be a part of every prime contract required by the applicable statutes referenced by 29
CFR 5.1 to include such clauses, and will be effective by operation of law, whether or not they are
included or incorporated by reference into such contract, unless the Administrator grants a variance,
tolerance, or exemption from the application of this paragraph. Where the clauses and applicable wage
determinations are effective by operation of law under this paragraph, the prime contractor must be
compensated for any resulting increase in wages in accordance with applicable law.
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F. HEALTH AND SAFETY

The provisions of this paragraph (F) are applicable where the amount of the prime contract exceeds
$100,000.

No laborer or mechanic shall be required to work in surroundings or under working conditions which are
unsanitary, hazardous, or dangerous to his or her health and safety, as determined under construction
safety and health standards promulgated by the Secretary of Labor by regulation.

The contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 29 CFR Part
1926 and failure to comply may result in imposition of sanctions pursuant to the Contract Work Hours and
Safety Standards Act, (Public Law 91-54, 83 Stat 96), 40 U.S.C. § 3701 et seq.

The contractor shall include the provisions of this paragraph in every subcontract, so that such provisions
will be binding on each subcontractor. The contractor shall take such action with respect to any
subcontractor as the Secretary of Housing and Urban Development or the Secretary of Labor shall direct as
a means of enforcing such provisions.
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CA Codes (lab:1720-1743)

LABOR CODE
SECTION 1720-1743

1720. (a) As used in this chapter, "public works" means:

(1) Construction, alteration, demolition, installation, or repair
work done under contract and paid for in whole or in part out of
public funds, except work done directly by any public utility company
pursuant to order of the Public Utilities Commission or other public
authority. For purposes of this paragraph, "construction" includes
work performed during the design and preconstruction phases of
construction, including, but not limited to, inspection and land
surveying work, and work performed during the postconstruction phases
of construction, including, but not limited to, all cleanup work at
the jobsite. For purposes of this paragraph, "installation" includes,
but is not limited to, the assembly and disassembly of freestanding
and affixed modular office systems.

(2) Work done for irrigation, utility, reclamation, and
improvement districts, and other districts of this type. "Public work"
does not include the operation of the irrigation or drainage system
of any irrigation or reclamation district, except as used in Section
1778 relating to retaining wages.

(3) Street, sewer, or other improvement work done under the
direction and supervision or by the authority of any officer or
public body of the state, or of any political subdivision or district
thereof, whether the political subdivision or district operates
under a freeholder's charter or not.

(4) The laying of carpet done under a building lease-maintenance
contract and paid for out of public funds.

(5) The laying of carpet in a public building done under contract
and paid for in whole or in part out of public funds.

(6) Public transportation demonstration projects authorized
pursuant to Section 143 of the Streets and Highways Code.

(7) (A) Infrastructure project grants from the California Advanced
Services Fund pursuant to Section 281 of the Public Utilities Code.

(B) For purposes of this paragraph, the Public Utilities
Commission is not the awarding body or the body awarding the
contract, as defined in Section 1722.

(b) For purposes of this section, "paid for in whole or in part
out of public funds" means all of the following:

(1) The payment of money or the equivalent of money by the state
or political subdivision directly to or on behalf of the public works
contractor, subcontractor, or developer.

(2) Performance of construction work by the state or political
subdivision in execution of the project.

(3) Transfer by the state or political subdivision of an asset of
value for less than fair market price.

(4) Fees, costs, rents, insurance or bond premiums, loans,
interest rates, or other obligations that would normally be required
in the execution of the contract, that are paid, reduced, charged at
less than fair market value, waived, or forgiven by the state or
political subdivision.

(5) Money loaned by the state or political subdivision that is to
be repaid on a contingent basis.

(6) Credits that are applied by the state or political subdivision
against repayment obligations to the state or political subdivision.

(c) Notwithstanding subdivision (b):

(1) Private residential projects built on private property are not
subject to the requirements of this chapter unless the projects are
built pursuant to an agreement with a state agency, redevelopment
agency, or local public housing authority.

(2) If the state or a political subdivision requires a private
developer to perform construction, alteration, demolition,
installation, or repair work on a public work of improvement as a
condition of regulatory approval of an otherwise private development
project, and the state or political subdivision contributes no more
money, or the equivalent of money, to the overall project than is
required to perform this public improvement work, and the state or
political subdivision maintains no proprietary interest in the
overall project, then only the public improvement work shall thereby
become subject to this chapter.

(3) If the state or a political subdivision reimburses a private
developer for costs that would normally be borne by the public, or
provides directly or indirectly a public subsidy to a private
development project that is de minimis in the context of the project,
an otherwise private development project shall not thereby become
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subject to the requirements of this chapter.

(4) The construction or rehabilitation of affordable housing units
for low- or moderate-income persons pursuant to paragraph (5) or (7)
of subdivision (e) of Section 33334.2 of the Health and Safety Code
that are paid for solely with moneys from the Low and Moderate Income
Housing Fund established pursuant to Section 33334.3 of the Health
and Safety Code or that are paid for by a combination of private
funds and funds available pursuant to Section 33334.2 or 33334.3 of
the Health and Safety Code do not constitute a project that is paid
for in whole or in part out of public funds.

(5) Unless otherwise required by a public funding program, the
construction or rehabilitation of privately owned residential
projects is not subject to the requirements of this chapter if one or
more of the following conditions are met:

(A) The project is a self-help housing project in which no fewer
than 500 hours of construction work associated with the homes are to
be performed by the home buyers.

(B) The project consists of rehabilitation or expansion work
associated with a facility operated on a not-for-profit basis as
temporary or transitional housing for homeless persons with a total
project cost of less than twenty-five thousand dollars ($25,000).

(C) Assistance is provided to a household as either mortgage
assistance, downpayment assistance, or for the rehabilitation of a
single-family home.

(D) The project consists of new construction, expansion, or
rehabilitation work associated with a facility developed by a
nonprofit organization to be operated on a not-for-profit basis to
provide emergency or transitional shelter and ancillary services and
assistance to homeless adults and children. The nonprofit
organization operating the project shall provide, at no profit, not
less than 50 percent of the total project cost from nonpublic
sources, excluding real property that is transferred or leased. Total
project cost includes the value of donated labor, materials,
architectural, and engineering services.

(E) The public participation in the project that would otherwise
meet the criteria of subdivision (b) is public funding in the form of
below-market interest rate loans for a project in which occupancy of
at least 40 percent of the units is restricted for at least 20
years, by deed or regulatory agreement, to individuals or families
earning no more than 80 percent of the area median income.

(d) Notwithstanding any provision of this section to the contrary,
the following projects shall not, solely by reason of this section,
be subject to the requirements of this chapter:

(1) Qualified residential rental projects, as defined by Section
142 (d) of the Internal Revenue Code, financed in whole or in part
through the issuance of bonds that receive allocation of a portion of
the state ceiling pursuant to Chapter 11.8 (commencing with Section
8869.80) of Division 1 of Title 2 of the Government Code on or before
December 31, 2003.

(2) Single-family residential projects financed in whole or in
part through the issuance of qualified mortgage revenue bonds or
qualified veterans' mortgage bonds, as defined by Section 143 of the
Internal Revenue Code, or with mortgage credit certificates under a
Qualified Mortgage Credit Certificate Program, as defined by Section
25 of the Internal Revenue Code, that receive allocation of a portion
of the state ceiling pursuant to Chapter 11.8 (commencing with
Section 8869.80) of Division 1 of Title 2 of the Government Code on
or before December 31, 2003.

(3) Low-income housing projects that are allocated federal or
state low-income housing tax credits pursuant to Section 42 of the
Internal Revenue Code, Chapter 3.6 (commencing with Section 50199.4)
of Part 1 of Division 31 of the Health and Safety Code, or Section
12206, 17058, or 23610.5 of the Revenue and Taxation Code, on or
before December 31, 2003.

(e) If a statute, other than this section, or a regulation, other
than a regulation adopted pursuant to this section, or an ordinance
or a contract applies this chapter to a project, the exclusions set
forth in subdivision (d) do not apply to that project.

(f) For purposes of this section, references to the Internal
Revenue Code mean the Internal Revenue Code of 1986, as amended, and
include the corresponding predecessor sections of the Internal
Revenue Code of 1954, as amended.

(g) The amendments made to this section by either Chapter 938 of
the Statutes of 2001 or the act adding this subdivision shall not be
construed to preempt local ordinances requiring the payment of
prevailing wages on housing projects.

1720.2. For the limited purposes of Article 2 (commencing with
Section 1770) of this chapter, "public works" also means any
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construction work done under private contract when all of the
following conditions exist:

(a) The construction contract is between private persons.

(b) The property subject to the construction contract is privately
owned, but upon completion of the construction work, more than 50
percent of the assignable square feet of the property is leased to
the state or a political subdivision for its use.

(c) Either of the following conditions exist:

(1) The lease agreement between the lessor and the state or
political subdivision, as lessee, was entered into prior to the
construction contract.

(2) The construction work is performed according to plans,
specifications, or criteria furnished by the state or political
subdivision, and the lease agreement between the lessor and the state
or political subdivision, as lessee, is entered into during, or upon
completion of, the construction work.

1720.3. (a) For the limited purposes of Article 2 (commencing with
Section 1770), "public works" also means the hauling of refuse from a
public works site to an outside disposal location, with respect to
contracts involving any state agency, including the California State
University and the University of California, or any political
subdivision of the state.

(b) For purposes of this section, the "hauling of refuse"
includes, but is not limited to, hauling soil, sand, gravel, rocks,
concrete, asphalt, excavation materials, and construction debris. The
"hauling of refuse" shall not include the hauling of recyclable
metals such as copper, steel, and aluminum that have been separated
from other materials at the jobsite prior to transportation and that
are to be sold at fair market value to a bona fide purchaser.

1720.4. (a) This chapter shall not apply to any of the following
work:

(1) Any work performed by a volunteer. For purposes of this
section, "volunteer" means an individual who performs work for civic,
charitable, or humanitarian reasons for a public agency or
corporation qualified under Section 501 (c) (3) of the Internal Revenue
Code as a tax-exempt organization, without promise, expectation, or
receipt of any compensation for work performed.

(A) An individual shall be considered a volunteer only when his or
her services are offered freely and without pressure and coercion,
direct or implied, from an employer.

(B) An individual may receive reasonable meals, lodging,
transportation, and incidental expenses or nominal nonmonetary awards
without losing volunteer status if, in the entire context of the
situation, those benefits and payments are not a substitute form of
compensation for work performed.

(C) An individual shall not be considered a volunteer if the
person is otherwise employed for compensation at any time (i) in the
construction, alteration, demolition, installation, repair, or
maintenance work on the same project, or (ii) by a contractor, other
than a corporation qualified under Section 501 (c) (3) of the Internal
Revenue Code as a tax-exempt organization, that receives payment to
perform construction, alteration, demolition, installation, repair,
or maintenance work on the same project.

(2) Any work performed by a volunteer coordinator. For purposes of
this section, "volunteer coordinator" means an individual paid by a
corporation qualified under Section 501 (c) (3) of the Internal Revenue
Code as a tax-exempt organization, to oversee or supervise
volunteers. An individual may be considered a volunteer coordinator
even if the individual performs some nonsupervisory work on a project
alongside the volunteers, so long as the individual's primary
responsibility on the project is to oversee or supervise the
volunteers rather than to perform nonsupervisory work.

(3) Any work performed by the California Conservation Corps or by
Community Conservation Corps certified by the California Conservation
Corps pursuant to Section 14507.5 of the Public Resources Code.

(b) This section shall apply retroactively to otherwise covered
work concluded on or after January 1, 2002, to the extent permitted
by law.

(c) This section shall remain in effect only until January 1,
2017, and as of that date is repealed, unless a later enacted
statute, which is enacted before January 1, 2017, deletes or extends
that date.

1720.6. For the limited purposes of Article 2 (commencing with
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Section 1770) of this chapter, "public work" also means any
construction, alteration, demolition, installation, or repair work
done under private contract when the following conditions exist:

(a) The work is performed in connection with the construction or
maintenance of renewable energy generating capacity or energy
efficiency improvements.

(b) The work is performed on the property of the state or a
political subdivision of the state.

(c) Either of the following conditions exists:

(1) More than 50 percent of the energy generated is purchased or
will be purchased by the state or a political subdivision of the
State.

(2) The energy efficiency improvements are primarily intended to
reduce energy costs that would otherwise be incurred by the state or
a political subdivision of the state.

1721. "Political subdivision" includes any county, city, district,
public housing authority, or public agency of the state, and
assessment or improvement districts.

1722. "Awarding body" or "body awarding the contract" means
department, board, authority, officer or agent awarding a contract
for public work.

1722.1. For the purposes of this chapter, "contractor" and
"subcontractor" include a contractor, subcontractor, licensee,
officer, agent, or representative thereof, acting in that capacity,
when working on public works pursuant to this article and Article 2
(commencing with Section 1770).

1723. "Worker" includes laborer, worker, or mechanic.

1724. "Locality in which public work is performed" means the county
in which the public work is done in cases in which the contract is
awarded by the State, and means the limits of the political
subdivision on whose behalf the contract is awarded in other cases.

1725. "Alien" means any person who is not a born or fully
naturalized citizen of the United States.

1725.5. A contractor shall be registered pursuant to this section
to be qualified to bid on, be listed in a bid proposal, subject to
the requirements of Section 4104 of the Public Contract Code, or
engage in the performance of any public work contract that is subject
to the requirements of this chapter. For the purposes of this
section, "contractor" includes a subcontractor as defined by Section
1722.1.

(a) To qualify for registration under this section, a contractor
shall do all of the following:

(1) Beginning July 1, 2014, register with the Department of
Industrial Relations in the manner prescribed by the department and
pay an initial nonrefundable application fee of three hundred dollars
($300) to qualify for registration under this section and an annual
renewal fee on or before July 1 of each year thereafter. The annual
renewal fee shall be in a uniform amount set by the Director of
Industrial Relations, and the initial registration and renewal fees
may be adjusted no more than annually by the director to support the
costs specified in Section 1771.3.

(2) Provide evidence, disclosures, or releases as are necessary to
establish all of the following:

(A) Workers' Compensation coverage that meets the requirements of
Division 4 (commencing with Section 3200) and includes sufficient
coverage for any worker whom the contractor employs to perform work
that is subject to prevailing wage requirements other than a
contractor who is separately registered under this section. Coverage
may be evidenced by a current and valid certificate of workers'
compensation Insurance or certification of self-insurance required
under Section 7125 of the Business and Professions Code.
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(B) If applicable, the contractor is licensed in accordance with
Chapter 9 (commencing with Section 7000) of the Business and
Professions Code.

(C) The contractor does not have any delinquent liability to an
employee or the state for any assessment of back wages or related
damages, interest, fines, or penalties pursuant to any final
judgment, order, or determination by a court or any federal, state,
or local administrative agency, including a confirmed arbitration
award. However, for purposes of this paragraph, the contractor shall
not be disqualified for any judgment, order, or determination that is
under appeal, provided that the contractor has secured the payment
of any amount eventually found due through a bond or other
appropriate means.

(D) The contractor is not currently debarred under Section 1777.1
or under any other federal or state law providing for the debarment
of contractors from public works.

(E) The contractor has not bid on a public works contract, been
listed in a bid proposal, or engaged in the performance of a contract
for public works without being lawfully registered in accordance
with this section, within the preceding 12 months or since the
effective date of the requirements set forth in subdivision (e),
whichever is earlier. If a contractor is found to be in violation of
the requirements of this paragraph, the period of disqualification
shall be waived if both of the following are true:

(1) The contractor has not previously been found to be in
violation of the requirements of this paragraph within the preceding
12 months.

(11) The contractor pays an additional nonrefundable penalty
registration fee of two thousand dollars ($2,000).

(b) Fees received pursuant to this section shall be deposited in
the State Public Works Enforcement Fund established by Section 1771.3
and shall be used only for the purposes specified in that section.

(c) A contractor who fails to pay the renewal fee required under
paragraph (1) of subdivision (a) on or before the expiration of any
prior period of registration shall be prohibited from bidding on or
engaging in the performance of any contract for public work until
once again registered pursuant to this section. If the failure to pay
the renewal fee was inadvertent, the contractor may renew its
registration retroactively by paying an additional nonrefundable
penalty renewal fee equal to the amount of the renewal fee within 90
days of the due date of the renewal fee.

(d) If, after a body awarding a contract accepts the contractor's
bid or awards the contract, the work covered by the bid or contract
is determined to be a public work to which Section 1771 applies,
either as the result of a determination by the director pursuant to
Section 1773.5 or a court decision, the requirements of this section
shall not apply, subject to the following requirements:

(1) The body that awarded the contract failed, in the bid
specification or in the contract documents, to identify as a public
work that portion of the work that the determination or decision
subsequently classifies as a public work.

(2) Within 20 days following service of notice on the awarding
body of a determination by the Director of Industrial Relations
pursuant to Section 1773.5 or a decision by a court that the contract
was for public work as defined in this chapter, the contractor and
any subcontractors are registered under this section or are replaced
by a contractor or subcontractors who are registered under this
section.

(3) The requirements of this section shall apply prospectively
only to any subsequent bid, bid proposal, contract, or work performed
after the awarding body is served with notice of the determination
or decision referred to in paragraph (2) of this subdivision.

(e) The requirements of this section shall apply to any bid
proposal submitted on or after March 1, 2015, and any contract for
public work, as defined in this chapter, entered into on or after
April 1, 2015.

1726. (a) The body awarding the contract for public work shall take
cognizance of violations of this chapter committed in the course of
the execution of the contract, and shall promptly report any
suspected violations to the Labor Commissioner.

(b) If the awarding body determines as a result of its own
investigation that there has been a violation of this chapter and
withholds contract payments, the procedures in Section 1771.6 shall
be followed.

(c) A contractor may bring an action in a court of competent
jurisdiction to recover from an awarding body the difference between
the wages actually paid to an employee and the wages that were
required to be paid to an employee under this chapter, any penalties
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required to be paid under this chapter, and costs and attorney's fees
related to this action, if either of the following is true:

(1) The awarding body previously affirmatively represented to the
contractor in writing, in the call for bids, or otherwise, that the
work to be covered by the bid or contract was not a "public work," as
defined in this chapter.

(2) The awarding body received actual written notice from the
Department of Industrial Relations that the work to be covered by the
bid or contract is a "public work," as defined in this chapter, and
failed to disclose that information to the contractor before the bid
opening or awarding of the contract.

1727. (a) Before making payments to the contractor of money due
under a contract for public work, the awarding body shall withhold
and retain therefrom all amounts required to satisfy any civil wage
and penalty assessment issued by the Labor Commissioner under this
chapter. The amounts required to satisfy a civil wage and penalty
assessment shall not be disbursed by the awarding body until receipt
of a final order that is no longer subject to judicial review.

(b) If the awarding body has not retained sufficient money under
the contract to satisfy a civil wage and penalty assessment based on
a subcontractor's violations, the contractor shall, upon the request
of the Labor Commissioner, withhold sufficient money due the
subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. These amounts shall not be
disbursed by the awarding body until receipt of a final order that is
no longer subject to judicial review.

1728. In cases of contracts with assessment or improvement

districts where full payment is made in the form of a single warrant,
or other evidence of full payment, after completion and acceptance
of the work, the awarding body shall accept from the contractor in
cash a sum equal to, and in lieu of, any amount required to be
withheld, retained, or forfeited under the provisions of this
section, and said awarding body shall then release the final warrant
or payment in full.

1729. It shall be lawful for any contractor to withhold from any
subcontractor under him sufficient sums to cover any penalties
withheld from him by the awarding body on account of the
subcontractor's failure to comply with the terms of this chapter, and
if payment has already been made to the subcontractor the contractor
may recover from him the amount of the penalty or forfeiture in a
suit at law.

1730. The Director of Industrial Relations shall post a list of
every California code section and the language of those sections that
relate to the prevailing rate of per diem wage requirements for
workers employed on a public work project on the Internet Web site of
the Department of Industrial Relations on or before June 1, 2013,

and shall update that list each February 1 thereafter.

1734. Any court collecting any fines or penalties under the
criminal provisions of this chapter or any of the labor laws
pertaining to public works shall as soon as practicable after the
receipt thereof deposit same with the county treasurer of the county
in which such court is situated. Amounts so deposited shall be paid
at least once a month by warrant of the county auditor drawn upon
requisition of the judge or clerk of said court, to the State
Treasurer for deposit in the General Fund.

1735. A contractor shall not discriminate in the employment of
persons upon public works on any basis listed in subdivision (a) of
Section 12940 of the Government Code, as those bases are defined in
Sections 12926 and 12926.1 of the Government Code, except as
otherwise provided in Section 12940 of the Government Code. Every
contractor for public works who violates this section is subject to
all the penalties imposed for a violation of this chapter.

http://www .leginfo.ca.gov/cgi-bin/displaycode?section=lab&group=01001-02000&file=1720-1743[10/20/2015 10:18:17 AM]



CA Codes (lab:1720-1743)

1736. During any investigation conducted under this part, the
Division of Labor Standards Enforcement shall keep confidential the
name of any employee who reports a violation of this chapter and any
other information that may identify the employee.

1740. Notwithstanding any other provision of this chapter or any
other law of this State, except limitations imposed by the
Constitution, the legislative body of a political subdivision which
has received or is to receive a loan or grant of funds from the
Federal Government or a federal department or agency for public works
of that political subdivision, may provide in its call for bids in
connection with such public works that all bid specifications and
contracts and other procedures in connection with bids or contracts
shall be subject to modification to comply with revisions in federal
minimum wage schedules without the necessity of republication or
duplication of other formal statutory requirements.

1741. (a) If the Labor Commissioner or his or her designee
determines after an investigation that there has been a violation of
this chapter, the Labor Commissioner shall with reasonable promptness
issue a civil wage and penalty assessment to the contractor or
subcontractor, or both. The assessment shall be in writing, shall
describe the nature of the violation and the amount of wages,
penalties, and forfeitures due, and shall include the basis for the
assessment. The assessment shall be served not later than 18 months
after the filing of a valid notice of completion in the office of the
county recorder in each county in which the public work or some part
thereof was performed, or not later than 18 months after acceptance
of the public work, whichever occurs last. Service of the assessment
shall be completed pursuant to Section 1013 of the Code of Civil
Procedure by first-class and certified mail to the contractor,
subcontractor, and awarding body. The assessment shall advise the
contractor and subcontractor of the procedure for obtaining review of
the assessment. The Labor Commissioner shall, to the extent
practicable, ascertain the identity of any bonding company issuing a
bond that secures the payment of wages covered by the assessment and
any surety on a bond, and shall serve a copy of the assessment by
certified mail to the bonding company or surety at the same time
service is made to the contractor, subcontractor, and awarding body.
However, no bonding company or surety shall be relieved of its
responsibilities because it failed to receive notice from the Labor
Commissioner.

(b) Interest shall accrue on all due and unpaid wages at the rate
described in subdivision (b) of Section 3289 of the Civil Code. The
interest shall accrue from the date that the wages were due and
payable, as provided in Part 7 (commencing with Section 1720) of
Division 2, until the wages are paid.

(c) (1) The Labor Commissioner shall maintain a public list of the
names of each contractor and subcontractor who has been found to
have committed a willful violation of Section 1775 or to whom a final
order, which is no longer subject to judicial review, has been
issued.

(2) The list shall include the date of each assessment, the amount
of wages and penalties assessed, and the amount collected.

(3) The 1list shall be updated at least quarterly, and the
contractor's or subcontractor's name shall remain on that list until
the assessment is satisfied, or for a period of three years beginning
from the date of the issuance of the assessment, whichever is later.

1741.1. (a) The period for service of assessments shall be tolled
for the period of time required by the Director of Industrial
Relations to determine whether a project is a public work, including
a determination on administrative appeal, if applicable, pursuant to
subdivisions (b) and (c) of Section 1773.5. The period for service of
assessments shall also be tolled for the period of time that a
contractor or subcontractor fails to provide in a timely manner
certified payroll records pursuant to a request from the Labor
Commissioner or a joint labor-management committee under Section
1776, or an approved labor compliance program under Section 1771.5 or
1771.7.

(b) (1) The body awarding the contract for public work shall
furnish, within 10 days after receipt of a written request from the
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Labor Commissioner, a copy of the valid notice of completion for the
public work filed in the office of the county recorder, or a document
evidencing the awarding body's acceptance of the public work on a
particular date, whichever occurs later, by first-class mail
addressed to the office of the Labor Commissioner that is listed on
the written request. If, at the time of receipt of the Labor
Commissioner's written request, a valid notice of completion has not
been filed by the awarding body in the office of the county recorder
and there is no document evidencing the awarding body's acceptance of
the public work on a particular date, the awarding body shall so
notify the office of the Labor Commissioner that is listed on the
written request. Thereafter, the awarding body shall furnish copies
of the applicable document within 10 days after filing a wvalid notice
of completion with the county recorder's office, or within 10 days

of the awarding body's acceptance of the public work on a particular
date.

(2) If the awarding body fails to timely furnish the Labor
Commissioner with the documents identified in paragraph (1), the
period for service of assessments under Section 1741 shall be tolled
until the Labor Commissioner's actual receipt of the valid notice of
completion for the public work or a document evidencing the awarding
body's acceptance of the public work on a particular date.

(c) The tolling provisions in this section shall also apply to the
period of time for commencing an action brought by a joint
labor-management committee pursuant to Section 1771.2.

1742. (a) An affected contractor or subcontractor may obtain review
of a civil wage and penalty assessment under this chapter by
transmitting a written request to the office of the Labor
Commissioner that appears on the assessment within 60 days after
service of the assessment. If no hearing is requested within 60 days
after service of the assessment, the assessment shall become final.

(b) Upon receipt of a timely request, a hearing shall be commenced
within 90 days before the director, who shall appoint an impartial
hearing officer possessing the qualifications of an administrative
law judge pursuant to subdivision (b) of Section 11502 of the
Government Code. The appointed hearing officer shall be an employee
of the department, but shall not be an employee of the Division of
Labor Standards Enforcement. The contractor or subcontractor shall be
provided an opportunity to review evidence to be utilized by the
Labor Commissioner at the hearing within 20 days of the receipt of
the written request for a hearing. Any evidence obtained by the Labor
Commissioner subsequent to the 20-day cutoff shall be promptly
disclosed to the contractor or subcontractor.

The contractor or subcontractor shall have the burden of proving
that the basis for the civil wage and penalty assessment is
incorrect. The assessment shall be sufficiently detailed to provide
fair notice to the contractor or subcontractor of the issues at the
hearing.

Within 45 days of the conclusion of the hearing, the director
shall issue a written decision affirming, modifying, or dismissing
the assessment. The decision of the director shall consist of a
notice of findings, findings, and an order. This decision shall be
served on all parties and the awarding body pursuant to Section 1013
of the Code of Civil Procedure by first-class mail at the last known
address of the party on file with the Labor Commissioner. Within 15
days of the issuance of the decision, the director may reconsider or
modify the decision to correct an error, except that a clerical error
may be corrected at any time.

The director shall adopt regulations setting forth procedures for
hearings under this subdivision.

(c) An affected contractor or subcontractor may obtain review of
the decision of the director by filing a petition for a writ of
mandate to the appropriate superior court pursuant to Section 1094.5
of the Code of Civil Procedure within 45 days after service of the
decision. If no petition for writ of mandate is filed within 45 days
after service of the decision, the order shall become final. If it is
claimed in a petition for writ of mandate that the findings are not
supported by the evidence, abuse of discretion is established if the
court determines that the findings are not supported by substantial
evidence in the light of the whole record.

(d) A certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any
county in which the affected contractor or subcontractor has property
or has or had a place of business. The clerk, immediately upon the
filing, shall enter judgment for the state against the person
assessed in the amount shown on the certified order.

(e) A judgment entered pursuant to this section shall bear the
same rate of interest and shall have the same effect as other
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judgments and shall be given the same preference allowed by law on
other judgments rendered for claims for taxes. The clerk shall not
charge for the service performed by him or her pursuant to this
section.

(f) An awarding body that has withheld funds in response to a
civil wage and penalty assessment under this chapter shall, upon
receipt of a certified copy of a final order that is no longer
subject to judicial review, promptly transmit the withheld funds, up
to the amount of the certified order, to the Labor Commissioner.

(g) This section shall provide the exclusive method for review of
a civil wage and penalty assessment by the Labor Commissioner under
this chapter or the decision of an awarding body to withhold contract
payments pursuant to Section 1771.5.

1742.1. (a) After 60 days following the service of a civil wage and
penalty assessment under Section 1741 or a notice of withholding
under subdivision (a) of Section 1771.6, the affected contractor,
subcontractor, and surety on a bond or bonds issued to secure the
payment of wages covered by the assessment or notice shall be liable
for liquidated damages in an amount equal to the wages, or portion
thereof, that still remain unpaid. If the assessment or notice
subsequently is overturned or modified after administrative or
judicial review, liquidated damages shall be payable only on the
wages found to be due and unpaid.

Additionally, if the contractor or subcontractor demonstrates to
the satisfaction of the director that he or she had substantial
grounds for appealing the assessment or notice with respect to a
portion of the unpaid wages covered by the assessment or notice, the
director may exercise his or her discretion to waive payment of the
liquidated damages with respect to that portion of the unpaid wages.
Any liquidated damages shall be distributed to the employee along
with the unpaid wages. Section 203.5 shall not apply to claims for
prevailing wages under this chapter.

(b) Notwithstanding subdivision (a), there shall be no liability
for liquidated damages if the full amount of the assessment or
notice, including penalties, has been deposited with the Department
of Industrial Relations, within 60 days following service of the
assessment or notice, for the department to hold in escrow pending
administrative and judicial review. The department shall release such
funds, plus any interest earned, at the conclusion of all
administrative and judicial review to the persons and entities who
are found to be entitled to such funds.

(c) The Labor Commissioner shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days following the
service of a civil wage and penalty assessment under Section 1741,
afford the contractor or subcontractor the opportunity to meet with
the Labor Commissioner or his or her designee to attempt to settle a
dispute regarding the assessment without the need for formal
proceedings. The awarding body shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days following the
service of a notice of withholding under subdivision (a) of Section
1771.6, afford the contractor or subcontractor the opportunity to
meet with the designee of the awarding body to attempt to settle a
dispute regarding the notice without the need for formal proceedings.
The settlement meeting may be held in person or by telephone and
shall take place before the expiration of the 60-day period for
seeking administrative review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to,
the settlement meeting is admissible or subject to discovery in any
administrative or civil proceeding. No writing prepared for the
purpose of, in the course of, or pursuant to, the settlement meeting,
other than a final settlement agreement, is admissible or subject to
discovery in any administrative or civil proceeding. The assessment
or notice shall advise the contractor or subcontractor of the
opportunity to request a settlement meeting.

(d) This section shall become operative on January 1, 2007.

1743. (a) The contractor and subcontractor shall be jointly and
severally liable for all amounts due pursuant to a final order under
this chapter or a judgment thereon. The Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from
the subcontractor before pursuing the claim against the contractor.

(b) From the amount collected, the wage claim shall be satisfied
prior to the amount being applied to penalties. If insufficient money
is recovered to pay each worker in full, the money shall be prorated
among all workers.

(c) Wages for workers who cannot be located shall be placed in the
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Industrial Relations Unpaid Wage Fund and held in trust for the
workers pursuant to Section 96.7. Penalties shall be paid into the
General Fund.

(d) A final order under this chapter or a judgment thereon shall
be binding, with respect to the amount found to be due, on a bonding
company issuing a bond that secures the payment of wages and a surety
on a bond. The limitations period of any action on a payment bond

shall be tolled pending a final order that is no longer subject to
judicial review.
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LABOR CODE
SECTION 1770-1784

1770. The Director of the Department of Industrial Relations shall
determine the general prevailing rate of per diem wages in accordance
with the standards set forth in Section 1773, and the director's
determination in the matter shall be final except as provided in
Section 1773.4. Nothing in this article, however, shall prohibit the
payment of more than the general prevailing rate of wages to any
workman employed on public work. Nothing in this act shall permit any
overtime work in wviolation of Article 3 of this chapter.

1771. Except for public works projects of one thousand dollars
($1,000) or less, not less than the general prevailing rate of per
diem wages for work of a similar character in the locality in which
the public work is performed, and not less than the general
prevailing rate of per diem wages for holiday and overtime work fixed
as provided in this chapter, shall be paid to all workers employed

on public works.

This section is applicable only to work performed under contract,
and is not applicable to work carried out by a public agency with its
own forces. This section is applicable to contracts let for
maintenance work.

1771.1. (a) A contractor or subcontractor shall not be qualified to
bid on, be listed in a bid proposal, subject to the requirements of
Section 4104 of the Public Contract Code, or engage in the
performance of any contract for public work, as defined in this
chapter, unless currently registered and qualified to perform public
work pursuant to Section 1725.5. It is not a violation of this
section for an unregistered contractor to submit a bid that is
authorized by Section 7029.1 of the Business and Professions Code or
by Section 10164 or 20103.5 of the Public Contract Code, provided the
contractor is registered to perform public work pursuant to Section
1725.5 at the time the contract is awarded.

(b) Notice of the requirement described in subdivision (a) shall
be included in all bid invitations and public works contracts, and a
bid shall not be accepted nor any contract or subcontract entered
into without proof of the contractor or subcontractor's current
registration to perform public work pursuant to Section 1725.5.

(c) An inadvertent error in listing a subcontractor who is not
registered pursuant to Section 1725.5 in a bid proposal shall not be
grounds for filing a bid protest or grounds for considering the bid
nonresponsive, provided that any of the following apply:

(1) The subcontractor is registered prior to the bid opening.

(2) Within 24 hours after the bid opening, the subcontractor is
registered and has paid the penalty registration fee specified in
subparagraph (E) of paragraph (2) of subdivision (a) of Section
1725.5.

(3) The subcontractor is replaced by another registered
subcontractor pursuant to Section 4107 of the Public Contract Code.

(d) Failure by a subcontractor to be registered to perform public
work as required by subdivision (a) shall be grounds under Section
4107 of the Public Contract Code for the contractor, with the consent
of the awarding authority, to substitute a subcontractor who is
registered to perform public work pursuant to Section 1725.5 in place
of the unregistered subcontractor.

(e) The department shall maintain on its Internet Web site a list
of contractors who are currently registered to perform public work
pursuant to Section 1725.5.

(f) A contract entered into with any contractor or subcontractor
in violation of subdivision (a) shall be subject to cancellation,
provided that a contract for public work shall not be unlawful, void,
or voidable solely due to the failure of the awarding body,
contractor, or any subcontractor to comply with the requirements of
Section 1725.5 or this section.

(g) This section shall apply to any bid proposal submitted on or
after March 1, 2015, and any contract for public work entered into on
or after April 1, 2015.
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1771.2. (a) A joint labor-management committee established pursuant
to the federal Labor Management Cooperation Act of 1978 (29 U.S.C.
Sec. 175a) may bring an action in any court of competent Jjurisdiction
against an employer that fails to pay the prevailing wage to its
employees, as required by this article. This action shall be
commenced not later than 18 months after the filing of a wvalid notice
of completion in the office of the county recorder in each county in
which the public work or some part thereof was performed, or not
later than 18 months after acceptance of the public work, whichever
occurs last.

(b) (1) In an action brought pursuant to this section, the court
shall award restitution to an employee for unpaid wages, plus
interest, under Section 3289 of the Civil Code from the date that the
wages became due and payable, and liquidated damages equal to the
amount of unpaid wages owed, and may impose civil penalties, only
against an employer that failed to pay the prevailing wage to its
employees, 1in accordance with Section 1775, injunctive relief, or any
other appropriate form of equitable relief. The court shall follow
the same standards and have the same discretion in setting the amount
of penalties as are provided by subdivision (a) of Section 1775. The
court shall award a prevailing joint labor-management committee its
reasonable attorney's fees and costs incurred in maintaining the
action, including expert witness fees.

(2) An action pursuant to this section shall not be based on the
employer's misclassification of the craft of a worker in its
certified payroll records.

(3) Liguidated damages shall be awarded only if the complaint
alleges with specificity the wages due and unpaid to the individual
workers, including how that amount was calculated, and the defendant
fails to pay the wages, deposit that amount with the court to be held
in escrow, or provide proof to the court of an adequate surety bond
to cover the wages, within 60 days of service of the complaint.
Liquidated damages shall be awarded only on the wages found to be due
and unpaid. Additionally, if the defendant demonstrates to the
satisfaction of the court that the defendant had substantial grounds
for contesting that a portion of the allegedly unpaid wages were
owed, the court may exercise its discretion to waive the payment of
the liquidated damages with respect to that portion of the unpaid
wages.

(4) This subdivision does not limit any other available remedies
for a violation of this chapter.

1771.3. (a) The State Public Works Enforcement Fund is hereby
created as a special fund in the State Treasury to be available upon
appropriation of the Legislature. All registration fees collected
pursuant to Section 1725.5 and any other moneys as are designated by
statute or order shall be deposited in the fund for the purposes
specified in subdivision (b).

(b) Moneys in the State Public Works Enforcement Fund shall be
used only for the following purposes:

(1) The reasonable costs of administering the registration of
contractors and subcontractors to perform public work pursuant to
Section 1725.5.

(2) The costs and obligations associated with the administration
and enforcement of the requirements of this chapter by the Department
of Industrial Relations.

(3) The monitoring and enforcement of any requirement of this code
by the Labor Commissioner on a public works project or in connection
with the performance of public work as defined pursuant to this
chapter.

(c) The annual contractor registration renewal fee specified in
subdivision (a) of Section 1725.5, and any adjusted application or
renewal fee, shall be set in amounts that are sufficient to support
the annual appropriation approved by the Legislature for the State
Public Works Enforcement Fund and not result in a fund balance
greater than 25 percent of the appropriation. Any yearend balance in
the fund greater than 25 percent of the appropriation shall be
applied as a credit when determining any fee adjustments for the
subsequent fiscal year.

(d) To provide adequate cashflow for the purposes specified in
subdivision (b), the Director of Finance, with the concurrence of the
Secretary of the Labor and Workforce Development Agency, may approve
a short-term loan each fiscal year from the Labor and Workforce
Development Fund to the State Public Works Enforcement Fund.

(1) The maximum amount of the annual loan allowable may be up to,
but shall not exceed 50 percent of the appropriation authority of the
State Public Works Enforcement Fund in the same year in which the
loan was made.

(2) For the purposes of this section, a "short-term loan" is a
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transfer that is made subject to both of the following conditions:
(A) Any amount loaned is to be repaid in full during the same
fiscal year in which the loan was made, except that repayment may be
delayed until a date not more than 30 days after the date of
enactment of the annual Budget Act for the subsequent fiscal year.
(B) Loans shall be repaid whenever the funds are needed to meet
cash expenditure needs in the loaning fund or account.

1771.4. (a) All of the following are applicable to all public works
projects that are otherwise subject to the requirements of this
chapter:

(1) The call for bids and contract documents shall specify that
the project is subject to compliance monitoring and enforcement by
the Department of Industrial Relations.

(2) The awarding body shall post or require the prime contractor
to post job site notices, as prescribed by regulation.

(3) Each contractor and subcontractor shall furnish the records
specified in Section 1776 directly to the Labor Commissioner, in the
following manner:

(A) At least monthly or more frequently if specified in the
contract with the awarding body.

(B) In a format prescribed by the Labor Commissioner.

(4) The department shall undertake those activities it deems
necessary to monitor and enforce compliance with prevailing wage
requirements.

(b) The Labor Commissioner may exempt a public works project from
compliance with all or part of the requirements of subdivision (a) of
this section if either of the following occurs:

(1) The awarding body has enforced an approved labor compliance
program, as defined in Section 1771.5, on all public works projects
under its authority, except those deemed exempt pursuant to
subdivision (a) of Section 1771.5, continuously since December 31,
2011.

(2) The awarding body has entered into a collective bargaining
agreement that binds all contractors performing work on the project
and that includes a mechanism for resolving disputes about the
payment of wages.

(c) (1) The requirements of paragraph (1) of subdivision (a) shall
only apply to contracts for public works projects awarded on or
after January 1, 2015.

(2) The requirements of paragraph (3) of subdivision (a) shall
only apply to the following projects:

(A) Projects that were subject to a requirement to furnish records
to the Compliance Monitoring Unit pursuant to Section 16461 of Title
8 of the California Code of Regulations, prior to the effective date
of this section.

(B) Projects for which the initial contract is awarded on or after
April 1, 2015.

(C) Any other ongoing project in which the Labor Commissioner
directs the contractors or subcontractors on the project to furnish
records in accordance with paragraph (3) of subdivision (a).

(D) All projects, whether new or ongoing, on or after January 1,
2016.

1771.5. (a) Notwithstanding Section 1771, an awarding body may
choose not to require the payment of the general prevailing rate of
per diem wages or the general prevailing rate of per diem wages for
holiday and overtime work for any public works project of twenty-five
thousand dollars ($25,000) or less when the project is for
construction work, or for any public works project of fifteen
thousand dollars ($15,000) or less when the project is for
alteration, demolition, repair, or maintenance work, if the awarding
body has elected to initiate and has been approved by the Director of
Industrial Relations to enforce a labor compliance program pursuant
to subdivision (b) for every public works project under the authority
of the awarding body.

(b) For purposes of this section, a labor compliance program shall
include, but not be limited to, the following requirements:

(1) All bid invitations and public works contracts shall contain
appropriate language concerning the requirements of this chapter.

(2) A prejob conference shall be conducted with the contractor and
subcontractors to discuss federal and state labor law requirements
applicable to the contract.

(3) Project contractors and subcontractors shall maintain and
furnish, at a designated time, a certified copy of each weekly
payroll containing a statement of compliance signed under penalty of
perjury.

(4) The awarding body shall review, and, if appropriate, audit
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payroll records to verify compliance with this chapter.

(5) The awarding body shall withhold contract payments when
payroll records are delinquent or inadequate.

(6) The awarding body shall withhold contract payments equal to
the amount of underpayment and applicable penalties when, after
investigation, it is established that underpayment has occurred.

(7) The awarding body shall comply with any other prevailing wage
monitoring and enforcement activities that are required to be
conducted by labor compliance programs by the Department of
Industrial Relations.

(c) For purposes of this chapter, "labor compliance program" means
a labor compliance program that 1is approved, as specified in state
regulations, by the Director of Industrial Relations.

(d) For purposes of this chapter, the Director of Industrial
Relations may revoke the approval of a labor compliance program in
the manner specified in state regulations.

1771.6. (a) Any awarding body that enforces this chapter in
accordance with Section 1726 or 1771.5 shall provide notice of the
withholding of contract payments to the contractor and subcontractor,
if applicable. The notice shall be in writing and shall describe the
nature of the violation and the amount of wages, penalties, and
forfeitures withheld. Service of the notice shall be completed
pursuant to Section 1013 of the Code of Civil Procedure by
first-class and certified mail to the contractor and subcontractor,
if applicable. The notice shall advise the contractor and
subcontractor, if applicable, of the procedure for obtaining review
of the withholding of contract payments.

The awarding body shall also serve a copy of the notice by
certified mail to any bonding company issuing a bond that secures the
payment of wages covered by the notice and to any surety on a bond,
if their identities are known to the awarding body.

(b) The withholding of contract payments in accordance with
Section 1726 or 1771.5 shall be reviewable under Section 1742 in the
same manner as if the notice of the withholding was a civil penalty
order of the Labor Commissioner under this chapter. If review is
requested, the Labor Commissioner may intervene to represent the
awarding body.

(c) Pending a final order, or the expiration of the time period
for seeking review of the notice of the withholding, the awarding
body shall not disburse any contract payments withheld.

(d) From the amount recovered, the wage claim shall be satisfied
prior to the amount being applied to penalties. If insufficient money
is recovered to pay each worker in full, the money shall be prorated
among all workers.

(e) Wages for workers who cannot be located shall be placed in the
Industrial Relations Unpaid Wage Fund and held in trust for the
workers pursuant to Section 96.7. Penalties shall be paid into the
General Fund of the awarding body that has enforced this chapter
pursuant to Section 1771.5.

1771.7. (a) (1) For contracts specified in subdivision (f), an
awarding body that chooses to use funds derived from either the
Kindergarten-University Public Education Facilities Bond Act of 2002
or the Kindergarten-University Public Education Facilities Bond Act
of 2004 for a public works project, shall initiate and enforce, or
contract with a third party to initiate and enforce, a labor
compliance program, as described in subdivision (b) of Section
1771.5, with respect to that public works project.

(2) If an awarding body described in paragraph (1) chooses to
contract with a third party to initiate and enforce a labor
compliance program for a project described in paragraph (1), that
third party shall not review the payroll records of its own employees
or the employees of its subcontractors, and the awarding body or an
independent third party shall review these payroll records for
purposes of the labor compliance program.

(b) This section applies to public works that commence on or after
April 1, 2003. For purposes of this subdivision, work performed
during the design and preconstruction phases of construction,
including, but not limited to, inspection and land surveying work,
does not constitute the commencement of a public work.

(c) (1) For purposes of this section, if any campus of the
California State University chooses to use the funds described in
subdivision (a), then the "awarding body" is the Chancellor of the
California State University. For purposes of this subdivision, if the
chancellor is required by subdivision (a) to initiate and enforce,
or to contract with a third party to initiate and enforce, a labor
compliance program, then in addition to the requirements described in
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subdivision (b) of Section 1771.5, the Chancellor of the California
State University shall review the payroll records on at least a
monthly basis to ensure the awarding body's compliance with the labor
compliance program.

(2) For purposes of this subdivision, if an awarding body
described in subdivision (a) is the University of California or any
campus of that university, and that awarding body is required by
subdivision (a) to initiate and enforce, or to contract with a third
party to initiate and enforce, a labor compliance program, then in
addition to the requirements described in subdivision (b) of Section
1771.5, the payroll records shall be reviewed on at least a monthly
basis to ensure the awarding body's compliance with the labor
compliance program.

(d) (1) An awarding body described in subdivision (a) shall make a
written finding that the awarding body has initiated and enforced,
or has contracted with a third party to initiate and enforce, the
labor compliance program described in subdivision (a).

(2) (A) If an awarding body described in subdivision (a) is a
school district, the governing body of that district shall transmit
to the State Allocation Board, in the manner determined by that
board, a copy of the finding described in paragraph (1).

(B) The State Allocation Board shall not release the funds
described in subdivision (a) to an awarding body that is a school
district until the State Allocation Board has received the written
finding described in paragraph (1).

(C) If the State Allocation Board conducts a postaward audit
procedure with respect to an award of the funds described in
subdivision (a) to an awarding body that is a school district, the
State Allocation Board shall verify, in the manner determined by that
board, that the school district has complied with the requirements
of this subdivision.

(3) If an awarding body described in subdivision (a) is a
community college district, the Chancellor of the California State
University, or the office of the President of the University of
California or any campus of the University of California, that
awarding body shall transmit, in the manner determined by the
Director of Industrial Relations, a copy of the finding described in
paragraph (1) to the director of that department, or the director of
any successor agency that is responsible for the oversight of
employee wage and employee work hours laws.

(e) Because the reasonable costs directly related to monitoring
and enforcing compliance with the prevailing wage requirements are
necessary oversight activities, integral to the cost of construction
of the public works projects, notwithstanding Section 17070.63 of the
Education Code, the grant amounts as described in Chapter 12.5
(commencing with Section 17070.10) of Part 10 of Division 1 of Title
1 of the Education Code for the costs of a new construction or
modernization project shall include the state's share of the
reasonable and directly related costs of the labor compliance program
used to monitor and enforce compliance with prevailing wage
requirements.

(f) This section shall only apply to contracts awarded prior to
January 1, 2012.

1772. Workers employed by contractors or subcontractors in the
execution of any contract for public work are deemed to be employed
upon public work.

1773. The body awarding any contract for public work, or otherwise
undertaking any public work, shall obtain the general prevailing rate
of per diem wages and the general prevailing rate for holiday and
overtime work in the locality in which the public work is to be
performed for each craft, classification, or type of worker needed to
execute the contract from the Director of Industrial Relations. The
holidays upon which those rates shall be paid need not be specified
by the awarding body, but shall be all holidays recognized in the
applicable collective bargaining agreement. If the prevailing rate is
not based on a collectively bargained rate, the holidays upon which
the prevailing rate shall be paid shall be as provided in Section
6700 of the Government Code.

In determining the rates, the Director of Industrial Relations
shall ascertain and consider the applicable wage rates established by
collective bargaining agreements and the rates that may have been
predetermined for federal public works, within the locality and in
the nearest labor market area. Where the rates do not constitute the
rates actually prevailing in the locality, the director shall obtain
and consider further data from the labor organizations and employers
or employer associations concerned, including the recognized
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collective bargaining representatives for the particular craft,
classification, or type of work involved. The rate fixed for each
craft, classification, or type of work shall be not less than the
prevailing rate paid in the craft, classification, or type of work.

If the director determines that the rate of prevailing wage for
any craft, classification, or type of worker is the rate established
by a collective bargaining agreement, the director may adopt that
rate by reference as provided for in the collective bargaining
agreement and that determination shall be effective for the life of
the agreement or until the director determines that another rate
should be adopted.

1773.1. (a) Per diem wages, as the term is used in this chapter or
in any other statute applicable to public works, includes employer
payments for the following:

(1) Health and welfare.

(2) Pension.

(3) Vacation.
(4) Travel.

(5) Subsistence.
(

6) Apprenticeship or other training programs authorized by
Section 3093, to the extent that the cost of training is reasonably
related to the amount of the contributions.

(7) Worker protection and assistance programs or committees
established under the federal Labor Management Cooperation Act of
1978 (29 U.S.C. Sec. 175a), to the extent that the activities of the
programs or committees are directed to the monitoring and enforcement
of laws related to public works.

(8) Industry advancement and collective bargaining agreements
administrative fees, provided that these payments are required under
a collective bargaining agreement pertaining to the particular craft,
classification, or type of work within the locality or the nearest
labor market area at issue.

(9) Other purposes similar to those specified in paragraphs (1) to
(8), inclusive.

(b) Employer payments include all of the following:

(1) The rate of contribution irrevocably made by the employer to a
trustee or third person pursuant to a plan, fund, or program.

(2) The rate of actual costs to the employer reasonably
anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or
program communicated in writing to the workers affected.

(3) Payments to the California Apprenticeship Council pursuant to
Section 1777.5.

(c) Employer payments are a credit against the obligation to pay
the general prevailing rate of per diem wages. However, credit shall
not be granted for benefits required to be provided by other state or
federal law, or for payments made to monitor and enforce laws
related to public works if those payments are not made to a program
or committee established under the federal Labor Management
Cooperation Act of 1978 (29 U.S.C. Sec. 175a). Credits for employer
payments also shall not reduce the obligation to pay the hourly
straight time or overtime wages found to be prevailing. However, an
increased employer payment contribution that results in a lower
hourly straight time or overtime wage shall not be considered a
violation of the applicable prevailing wage determination if all of
the following conditions are met:

(1) The increased employer payment is made pursuant to criteria
set forth in a collective bargaining agreement.

(2) The basic hourly rate and increased employer payment are no
less than the general prevailing rate of per diem wages and the
general prevailing rate for holiday and overtime work in the director'
s general prevailing wage determination.

(3) The employer payment contribution is irrevocable unless made
in error.

(d) An employer may take credit for an employer payment specified
in subdivision (b), even if contributions are not made, or costs are
not paid, during the same pay period for which credit is taken, if
the employer regularly makes the contributions, or regularly pays the
costs, for the plan, fund, or program on no less than a quarterly
basis.

(e) The credit for employer payments shall be computed on an
annualized basis when the employer seeks credit for employer payments
that are higher for public works projects than for private
construction performed by the same employer, unless one or more of
the following occur:

(1) The employer has an enforceable obligation to make the higher
rate of payments on future private construction performed by the
employer.

(2) The higher rate of payments is required by a project labor
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agreement.

(3) The payments are made to the California Apprenticeship Council
pursuant to Section 1777.5.

(4) The director determines that annualization would not serve the
purposes of this chapter.

(f) (1) For the purpose of determining those per diem wages for
contracts, the representative of any craft, classification, or type
of worker needed to execute contracts shall file with the Department
of Industrial Relations fully executed copies of the collective
bargaining agreements for the particular craft, classification, or
type of work involved. The collective bargaining agreements shall be
filed after their execution and thereafter may be taken into
consideration pursuant to Section 1773 whenever they are filed 30
days prior to the call for bids. If the collective bargaining
agreement has not been formalized, a typescript of the final draft
may be filed temporarily, accompanied by a statement under penalty of
perjury as to its effective date.

(2) When a copy of the collective bargaining agreement has
previously been filed, fully executed copies of all modifications and
extensions of the agreement that affect per diem wages or holidays
shall be filed.

(3) The failure to comply with filing requirements of this
subdivision shall not be grounds for setting aside a prevailing wage
determination if the information taken into consideration 1is correct.

1773.2. The body awarding any contract for public work, or
otherwise undertaking any public work, shall specify in the call for
bids for the contract, and in the bid specifications and in the
contract itself, what the general rate of per diem wages is for each
craft, classification, or type of worker needed to execute the
contract.

In lieu of specifying the rate of wages in the call for bids, and
in the bid specifications and in the contract itself, the awarding
body may, in the call for bids, bid specifications, and contract,
include a statement that copies of the prevailing rate of per diem
wages are on file at its principal office, which shall be made
available to any interested party on request. The awarding body shall
also cause a copy of the determination of the director of the
prevailing rate of per diem wages to be posted at each job site.

1773.3. (a) (1) An awarding agency shall provide notice to the
Department of Industrial Relations of any public works contract
subject to the requirements of this chapter, within five days of the
award.

(2) The notice shall be transmitted electronically in a format
specified by the department and shall include the name of the
contractor, any subcontractor listed on the successful bid, the bid
and contract award dates, the contract amount, the estimated start
and completion dates, job site location, and any additional
information the department specifies that aids in the administration
and enforcement of this chapter.

(b) In lieu of responding to any specific request for contract
award information, the department may make the information provided
by awarding bodies pursuant to this section available for public
review on its Internet Web site.

1773.4. Any prospective bidder or his representative, any
representative of any craft, classification or type of workman
involved, or the awarding body may, within 20 days after commencement
of advertising of the call for bids by the awarding body, file with
the Director of Industrial Relations a verified petition to review
the determination of any such rate or rates upon the ground that they
have not been determined in accordance with the provision of Section
1773 of this code. Within two days thereafter, a copy of such
petition shall be filed with the awarding body. The petition shall
set forth the facts upon which it is based. The Director of
Industrial Relations or his authorized representative shall, upon
notice to the petitioner, the awarding body and such other persons as
he deems proper, including the recognized collective bargaining
representatives for the particular crafts, classifications or types
of work involved, institute an investigation or hold a hearing.
Within 20 days after the filing of such petition, or within such
longer period as agreed upon by the director, the awarding body, and
all the interested parties, he shall make a determination and
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transmit the same in writing to the awarding body and to the
interested parties.

Such determination shall be final and shall be the determination
of the awarding body. Upon receipt by it of the notice of the filing
of such petition the body awarding the contract or authorizing the
public work shall extend the closing date for the submission of bids
or the starting of work until five days after the determination of
the general prevailing rates of per diem wages pursuant to this
section.

Upon the filing of any such petition, notice thereof shall be set
forth in the next and all subsequent publications by the awarding
body of the call for bids. No other notice need be given to bidders
by the awarding body by publication or otherwise. The determination
of the director shall be included in the contract.

1773.5. (a) The Director of Industrial Relations may establish
rules and regulations for the purpose of carrying out this chapter,
including, but not limited to, the responsibilities and duties of
awarding bodies under this chapter.

(b) When a request is made to the director for a determination of
whether a specific project or type of work awarded or undertaken by a
political subdivision is a public work, he or she shall make that
determination within 60 days receipt of the last notice of support or
opposition from any interested party relating to that project or
type of work that was not unreasonably delayed, as determined by the
director. If the director deems that the complexity of the request
requires additional time to make that determination, the director may
have up to an additional 60 days if he or she certifies in writing
to the requestor, and any interested party, the reasons for the
extension. If the requestor is not a political subdivision, the
requester shall, within 15 days of the request, serve a copy of the
request upon the political subdivision, in which event the political
subdivision shall, within 30 days of its receipt, advise the director
of its position regarding the request. For projects or types of work
that are otherwise private development projects receiving public
funds, as specified in subdivision (b) of Section 1720, the director
shall determine whether a specific project or type of work is a
public work within 120 days of receipt of the last notice of support
or opposition relating to that project or type of work from any
interested party that was not unreasonably delayed, as determined by
the director.

(c) If an administrative appeal of the director's determination is
made, it shall be made within 30 days of the date of the
determination. The director shall issue a determination on the
administrative appeal within 120 days after receipt of the last
notice of support or opposition relating to that appeal from any
interested party that was not unreasonably delayed, as determined by
the director. The director may have up to an additional 60 days 1if he
or she certifies in writing to the party requesting the appeal the
reason for the extension.

(d) The director shall have quasi-legislative authority to
determine coverage of projects or types of work under the prevailing
wage laws of this chapter. A final determination on any
administrative appeal is subject to judicial review pursuant to
Section 1085 of the Code of Civil Procedure. These determinations,
and any determinations relating to the general prevailing rate of per
diem wages and the general prevailing rate for holiday, shift rate,
and overtime work, shall be exempt from the Administrative Procedure
Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code).

1773.6. If during any quarterly period the Director of Industrial
Relations shall determine that there has been a change in any
prevailing rate of per diem wages in any locality he shall make such
change available to the awarding body and his determination shall be
final. Such determination by the Director of Industrial Relations
shall not be effective as to any contract for which the notice to
bidders has been published.

1773.7. The provisions of Section 11250 of the Government Code
shall not be applicable to Sections 1773, 1773.4, and 1773.6.

1773.8. An increased employer payment contribution that results in
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a lower taxable wage shall not be considered a violation of the
applicable prevailing wage determination so long as all of the
following conditions are met:

(a) The increased employer payment is made pursuant to criteria
set forth in a collective bargaining agreement.

(b) The increased employer payment and hourly straight time and
overtime wage combined are no less than the general prevailing rate
of per diem wages.

(c) The employer payment contribution is irrevocable unless made
in error.

1773.9. (a) The Director of Industrial Relations shall use the
methodology set forth in subdivision (b) to determine the general
prevailing rate of per diem wages in the locality in which the public
work is to be performed.

(b) The general prevailing rate of per diem wages includes all of
the following:

(1) The basic hourly wage rate being paid to a majority of workers
engaged in the particular craft, classification, or type of work
within the locality and in the nearest labor market area, if a
majority of the workers is paid at a single rate. If no single rate
is being paid to a majority of the workers, then the single rate
being paid to the greatest number of workers, or modal rate, is
prevailing. If a modal rate cannot be determined, then the director
shall establish an alternative rate, consistent with the methodology
for determining the modal rate, by considering the appropriate
collective bargaining agreements, federal rates, rates in the nearest
labor market area, or other data such as wage survey data.

(2) Other employer payments included in per diem wages pursuant to
Section 1773.1 and as included as part of the total hourly wage rate
from which the basic hourly wage rate was derived. In the event the
total hourly wage rate does not include any employer payments, the
director shall establish a prevailing employer payment rate by the
same procedure set forth in paragraph (1).

(3) The rate for holiday and overtime work shall be those rates
specified in the collective bargaining agreement when the basic
hourly rate is based on a collective bargaining agreement rate. In
the event the basic hourly rate is not based on a collective
bargaining agreement, the rate for holidays and overtime work, if
any, included with the prevailing basic hourly rate of pay shall be
prevailing.

(c) (1) If the director determines that the general prevailing
rate of per diem wages is the rate established by a collective
bargaining agreement, and that the collective bargaining agreement
contains definite and predetermined changes during its term that will
affect the rate adopted, the director shall incorporate those
changes into the determination. Predetermined changes that are
rescinded prior to their effective date shall not be enforced.

(2) When the director determines that there is a definite and
predetermined change in the general prevailing rate of per diem wages
as described in paragraph (1), but has not published, at the time of
the effective date of the predetermined change, the allocation of
the predetermined change as between the basic hourly wage and other
employer payments included in per diem wages pursuant to Section
1773.1, a contractor or subcontractor may allocate payments of not
less than the amount of the definite and predetermined change to
either the basic hourly wage or other employer payments included in
per diem wages for up to 60 days following the director's publication
of the specific allocation of the predetermined change.

(3) When the director determines that there is a definite and
predetermined change in the general prevailing rate of per diem wages
as described in paragraph (1), but the allocation of that
predetermined change as between the basic hourly wage and other
employer payments included in per diem wages pursuant to Section
1773.1 is subsequently altered by the parties to a collective
bargaining agreement described in paragraph (1), a contractor or
subcontractor may allocate payments of not less than the amount of
the definite and predetermined change in accordance with either the
originally published allocation or the allocation as altered in the
collective bargaining agreement.

1773.11. (a) Notwithstanding any other provision of law and except
as otherwise provided by this section, if the state or a political
subdivision thereof agrees by contract with a private entity that the
private entity's employees receive, in performing that contract, the
general prevailing rate of per diem wages and the general prevailing
rate for holiday and overtime work, the director shall, upon a
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request by the state or the political subdivision, do both of the
following:

(1) Determine, as otherwise provided by law, the wage rates for
each craft, classification, or type of worker that are needed to
execute the contract.

(2) Provide these wage rates to the state or political subdivision
that requests them.

(b) This section does not apply to a contract for a public work,
as defined in this chapter.

(c) The director shall determine and provide the wage rates
described in this section in the order in which the requests for
these wage rates were received and regardless of the calendar year in
which they were received. If there are more than 20 pending requests
in a calendar year, the director shall respond only to the first 20
requests in the order in which they were received. If the director
determines that funding is available in any calendar year to
determine and provide these wage rates in response to more than 20
requests, the director shall respond to these requests in a manner
consistent with this subdivision.

1774. The contractor to whom the contract is awarded, and any
subcontractor under him, shall pay not less than the specified
prevailing rates of wages to all workmen employed in the execution of
the contract.

1775. (a) (1) The contractor and any subcontractor under the
contractor shall, as a penalty to the state or political subdivision
on whose behalf the contract is made or awarded, forfeit not more
than two hundred dollars ($200) for each calendar day, or portion
thereof, for each worker paid less than the prevailing wage rates as
determined by the director for the work or craft in which the worker
is employed for any public work done under the contract by the
contractor or, except as provided in subdivision (b), by any
subcontractor under the contractor.

(2) (A) The amount of the penalty shall be determined by the Labor
Commissioner based on consideration of both of the following:

(1) Whether the failure of the contractor or subcontractor to pay
the correct rate of per diem wages was a good faith mistake and, if
so, the error was promptly and voluntarily corrected when brought to
the attention of the contractor or subcontractor.

(ii) Whether the contractor or subcontractor has a prior record of
failing to meet its prevailing wage obligations.

(B) (i) The penalty may not be less than forty dollars ($40) for
each calendar day, or portion thereof, for each worker paid less than
the prevailing wage rate, unless the failure of the contractor or
subcontractor to pay the correct rate of per diem wages was a good
faith mistake and, if so, the error was promptly and voluntarily
corrected when brought to the attention of the contractor or
subcontractor.

(ii) The penalty may not be less than eighty dollars ($80) for
each calendar day, or portion thereof, for each worker paid less than
the prevailing wage rate, if the contractor or subcontractor has
been assessed penalties within the previous three years for failing
to meet its prevailing wage obligations on a separate contract,
unless those penalties were subsequently withdrawn or overturned.

(iii) The penalty may not be less than one hundred twenty dollars
($120) for each calendar day, or portion thereof, for each worker
paid less than the prevailing wage rate, if the Labor Commissioner
determines that the violation was willful, as defined in subdivision
(c) of Section 1777.1.

(C) If the amount due under this section is collected from the
contractor or subcontractor, any outstanding wage claim under Chapter
1 (commencing with Section 1720) of Part 7 of Division 2 against
that contractor or subcontractor shall be satisfied before applying
that amount to the penalty imposed on that contractor or
subcontractor pursuant to this section.

(D) The determination of the Labor Commissioner as to the amount
of the penalty shall be reviewable only for abuse of discretion.

(E) The difference between the prevailing wage rates and the
amount paid to each worker for each calendar day or portion thereof
for which each worker was paid less than the prevailing wage rate
shall be paid to each worker by the contractor or subcontractor, and
the body awarding the contract shall cause to be inserted in the
contract a stipulation that this section will be complied with.

(b) If a worker employed by a subcontractor on a public works
project is not paid the general prevailing rate of per diem wages by
the subcontractor, the prime contractor of the project is not liable
for any penalties under subdivision (a) unless the prime contractor
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had knowledge of that failure of the subcontractor to pay the
specified prevailing rate of wages to those workers or unless the
prime contractor fails to comply with all of the following
requirements:

(1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of this section and Sections
1771, 1776, 1777.5, 1813, and 1815.

(2) The contractor shall monitor the payment of the specified
general prevailing rate of per diem wages by the subcontractor to the
employees, by periodic review of the certified payroll records of
the subcontractor.

(3) Upon becoming aware of the failure of the subcontractor to pay
his or her workers the specified prevailing rate of wages, the
contractor shall diligently take corrective action to halt or rectify
the failure, including, but not limited to, retaining sufficient
funds due the subcontractor for work performed on the public works
project.

(4) Prior to making final payment to the subcontractor for work
performed on the public works project, the contractor shall obtain an
affidavit signed under penalty of perjury from the subcontractor
that the subcontractor has paid the specified general prevailing rate
of per diem wages to his or her employees on the public works
project and any amounts due pursuant to Section 1813.

(c) The Division of Labor Standards Enforcement shall notify the
contractor on a public works project within 15 days of the receipt by
the Division of Labor Standards Enforcement of a complaint of the
failure of a subcontractor on that public works project to pay
workers the general prevailing rate of per diem wages.

1776. (a) Each contractor and subcontractor shall keep accurate
payroll records, showing the name, address, social security number,
work classification, straight time and overtime hours worked each day
and week, and the actual per diem wages paid to each journeyman,
apprentice, worker, or other employee employed by him or her in
connection with the public work. Each payroll record shall contain or
be verified by a written declaration that it is made under penalty

of perjury, stating both of the following:

(1) The information contained in the payroll record is true and
correct.

(2) The employer has complied with the requirements of Sections
1771, 1811, and 1815 for any work performed by his or her employees
on the public works project.

(b) The payroll records enumerated under subdivision (a) shall be
certified and shall be available for inspection at all reasonable
hours at the principal office of the contractor on the following
basis:

(1) A certified copy of an employee's payroll record shall be made
available for inspection or furnished to the employee or his or her
authorized representative on request.

(2) A certified copy of all payroll records enumerated in
subdivision (a) shall be made available for inspection or furnished
upon request to a representative of the body awarding the contract
and the Division of Labor Standards Enforcement of the Department of
Industrial Relations.

(3) A certified copy of all payroll records enumerated in
subdivision (a) shall be made available upon request by the public
for inspection or for copies thereof. However, a request by the
public shall be made through either the body awarding the contract or
the Division of Labor Standards Enforcement. If the requested
payroll records have not been provided pursuant to paragraph (2), the
requesting party shall, prior to being provided the records,
reimburse the costs of preparation by the contractor, subcontractors,
and the entity through which the request was made. The public may
not be given access to the records at the principal office of the
contractor.

(c) Unless required to be furnished directly to the Labor
Commissioner in accordance with paragraph (3) of subdivision (a) of
Section 1771.4, the certified payroll records shall be on forms
provided by the Division of Labor Standards Enforcement or shall
contain the same information as the forms provided by the division.
The payroll records may consist of printouts of payroll data that are
maintained as computer records, if the printouts contain the same
information as the forms provided by the division and the printouts
are verified in the manner specified in subdivision (a).

(d) A contractor or subcontractor shall file a certified copy of
the records enumerated in subdivision (a) with the entity that
requested the records within 10 days after receipt of a written
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request.

(e) Except as provided in subdivision (f), any copy of records
made available for inspection as copies and furnished upon request to
the public or any public agency by the awarding body or the Division
of Labor Standards Enforcement shall be marked or obliterated to
prevent disclosure of an individual's name, address, and social
security number. The name and address of the contractor awarded the
contract or the subcontractor performing the contract shall not be
marked or obliterated. Any copy of records made available for
inspection by, or furnished to, a multiemployer Taft-Hartley trust
fund (29 U.S.C. Sec. 186(c) (5)) that requests the records for the
purposes of allocating contributions to participants shall be marked
or obliterated only to prevent disclosure of an individual's full
social security number, but shall provide the last four digits of the
social security number. Any copy of records made available for
inspection by, or furnished to, a joint labor-management committee
established pursuant to the federal Labor Management Cooperation Act
of 1978 (29 U.S.C. Sec. 175a) shall be marked or obliterated only to
prevent disclosure of an individual's social security number.

(f) (1) Notwithstanding any other provision of law, agencies that
are included in the Joint Enforcement Strike Force on the Underground
Economy established pursuant to Section 329 of the Unemployment
Insurance Code and other law enforcement agencies investigating
violations of law shall, upon request, be provided nonredacted copies
of certified payroll records. Any copies of records or certified
payroll made available for inspection and furnished upon request to
the public by an agency included in the Joint Enforcement Strike
Force on the Underground Economy or to a law enforcement agency
investigating a violation of law shall be marked or redacted to
prevent disclosure of an individual's name, address, and social
security number.

(2) An employer shall not be liable for damages in a civil action
for any reasonable act or omission taken in good faith in compliance
with this subdivision.

(g) The contractor shall inform the body awarding the contract of
the location of the records enumerated under subdivision (a),
including the street address, city, and county, and shall, within
five working days, provide a notice of a change of location and
address.

(h) The contractor or subcontractor has 10 days in which to comply
subsequent to receipt of a written notice requesting the records
enumerated in subdivision (a). In the event that the contractor or
subcontractor fails to comply within the 10-day period, he or she
shall, as a penalty to the state or political subdivision on whose
behalf the contract is made or awarded, forfeit one hundred dollars
($100) for each calendar day, or portion thereof, for each worker,
until strict compliance is effectuated. Upon the request of the
Division of Labor Standards Enforcement, these penalties shall be
withheld from progress payments then due. A contractor is not subject
to a penalty assessment pursuant to this section due to the failure
of a subcontractor to comply with this section.

(i) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section.

(J) The director shall adopt rules consistent with the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Government Code) and the Information
Practices Act of 1977 (Title 1.8 (commencing with Section 1798) of
Part 4 of Division 3 of the Civil Code) governing the release of
these records, including the establishment of reasonable fees to be
charged for reproducing copies of records required by this section.

1777. Any officer, agent, or representative of the State or of any
political subdivision who wilfully violates any provision of this
article, and any contractor, or subcontractor, or agent or
representative thereof, doing public work who neglects to comply with
any provision of section 1776 is guilty of a misdemeanor.

1777.1. (a) Whenever a contractor or subcontractor performing a
public works project pursuant to this chapter is found by the Labor
Commissioner to be in violation of this chapter with intent to
defraud, the contractor or subcontractor or a firm, corporation,
partnership, or association in which the contractor or subcontractor
has any interest is ineligible for a period of not less than one year
or more than three years to do either of the following:

(1) Bid on or be awarded a contract for a public works project.

(2) Perform work as a subcontractor on a public works project.
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(b) Whenever a contractor or subcontractor performing a public
works project pursuant to this chapter is found by the Labor
Commissioner to have committed two or more separate willful
violations of this chapter within a three-year period, the contractor
or subcontractor or a firm, corporation, partnership, or association
in which the contractor or subcontractor has any interest is
ineligible for a period up to three years to do either of the
following:

(1) Bid on or be awarded a contract for a public works project.

(2) Perform work as a subcontractor on a public works project.

(c) Whenever a contractor or subcontractor performing a public
works project has failed to provide a timely response to a request by
the Division of Labor Standards Enforcement, the Division of
Apprenticeship Standards, or the awarding body to produce certified
payroll records pursuant to Section 1776, the Labor Commissioner
shall notify the contractor or subcontractor that, in addition to any
other penalties provided by law, the contractor or subcontractor
will be subject to debarment under this section if the certified
payroll records are not produced within 30 days after receipt of the
written notice. If the commissioner finds that the contractor or
subcontractor has failed to comply with Section 1776 by that
deadline, unless the commissioner finds that the failure to comply
was due to circumstances outside the contractor's or subcontractor's
control, the contractor or subcontractor or a firm, corporation,
partnership, or association in which the contractor or subcontractor
has any interest is ineligible for a period of not less than one year
and not more than three years to do either of the following:

(1) Bid on or be awarded a contract for a public works project.

(2) Perform work as a subcontractor on a public works project.

(d) (1) In the event a contractor or subcontractor is determined
by the Labor Commissioner to have knowingly committed a serious
violation of any provision of Section 1777.5, the Labor Commissioner
may also deny to the contractor or subcontractor, and to its
responsible officers, the right to bid on or to be awarded or perform
work as a subcontractor on any public works contract for a period of
up to one year for the first violation and for a period of up to
three years for a second or subsequent violation. Each period of
debarment shall run from the date the determination of noncompliance
by the Labor Commissioner becomes a final order.

(2) The Labor Commissioner shall consider, in determining whether
a violation is serious, and in determining whether and for how long a
party should be debarred for violating Section 1777.5, all of the
following circumstances:

(A) Whether the violation was intentional.

(B) Whether the party has committed other violations of Section
1777.5.

(C) Whether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.

(D) Whether, and to what extent, the violation resulted in lost
training opportunities for apprentices.

(E) Whether, and to what extent, the violation otherwise harmed
apprentices or apprenticeship programs.

(e) A willful violation occurs when the contractor or
subcontractor knew or reasonably should have known of his or her
obligations under the public works law and deliberately fails or
deliberately refuses to comply with its provisions.

(f) The Labor Commissioner shall publish on the commissioner's
Internet Web site a list of contractors who are ineligible to bid on
or be awarded a public works contract, or to perform work as a
subcontractor on a public works project pursuant to this chapter. The
list shall contain the name of the contractor, the Contractors'

State License Board license number of the contractor, and the
effective period of debarment of the contractor. Contractors shall be
added to the list upon issuance of a debarment order and the
commissioner shall also notify the Contractors' State License Board
when the list is updated. At least annually, the commissioner shall
notify awarding bodies of the availability of the list of debarred
contractors. The commissioner shall also place advertisements in
construction industry publications targeted to the contractors and
subcontractors, chosen by the commissioner, that state the effective
period of the debarment and the reason for debarment. The
advertisements shall appear one time for each debarment of a
contractor in each publication chosen by the commissioner. The
debarred contractor or subcontractor shall be liable to the
commissioner for the reasonable cost of the advertisements, not to
exceed five thousand dollars ($5,000). The amount paid to the
commissioner for the advertisements shall be credited against the
contractor's or subcontractor's obligation to pay civil fines or
penalties for the same willful violation of this chapter.

(g) For purposes of this section, "contractor or subcontractor"
means a firm, corporation, partnership, or association and its
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responsible managing officer, as well as any supervisors, managers,
and officers found by the Labor Commissioner to be personally and
substantially responsible for the willful violation of this chapter.

(h) For the purposes of this section, the term "any interest”
means an interest in the entity bidding or performing work on the
public works project, whether as an owner, partner, officer, manager,
employee, agent, consultant, or representative. "Any interest"
includes, but is not limited to, all instances where the debarred
contractor or subcontractor receives payments, whether cash or any
other form of compensation, from any entity bidding or performing
work on the public works project, or enters into any contracts or
agreements with the entity bidding or performing work on the public
works project for services performed or to be performed for contracts
that have been or will be assigned or sublet, or for wvehicles,
tools, equipment, or supplies that have been or will be sold, rented,
or leased during the period from the initiation of the debarment
proceedings until the end of the term of the debarment period. "Any
interest" does not include shares held in a publicly traded
corporation if the shares were not received as compensation after the
initiation of debarment from an entity bidding or performing work on
a public works project.

(1) For the purposes of this section, the term "entity" is defined
as a company, limited liability company, association, partnership,
sole proprietorship, limited liability partnership, corporation,
business trust, or organization.

(j) The Labor Commissioner shall adopt rules and regulations for
the administration and enforcement of this section.

1777.5. (a) Nothing in this chapter shall prevent the employment of
properly registered apprentices upon public works.

(b) Every apprentice employed upon public works shall be paid the
prevailing rate of per diem wages for apprentices in the trade to
which he or she is registered and shall be employed only at the work
of the craft or trade to which he or she is registered.

(c) Only apprentices, as defined in Section 3077, who are in
training under apprenticeship standards that have been approved by
the Chief of the Division of Apprenticeship Standards and who are
parties to written apprentice agreements under Chapter 4 (commencing
with Section 3070) of Division 3 are eligible to be employed at the
apprentice wage rate on public works. The employment and training of
each apprentice shall be in accordance with either of the following:

(1) The apprenticeship standards and apprentice agreements under
which he or she is training.

(2) The rules and regulations of the California Apprenticeship
Council.

(d) When the contractor to whom the contract is awarded by the
state or any political subdivision, in performing any of the work
under the contract, employs workers in any apprenticeable craft or
trade, the contractor shall employ apprentices in at least the ratio
set forth in this section and may apply to any apprenticeship program
in the craft or trade that can provide apprentices to the site of
the public work for a certificate approving the contractor under the
apprenticeship standards for the employment and training of
apprentices in the area or industry affected. However, the decision
of the apprenticeship program to approve or deny a certificate shall
be subject to review by the Administrator of Apprenticeship. The
apprenticeship program or programs, upon approving the contractor,
shall arrange for the dispatch of apprentices to the contractor. A
contractor covered by an apprenticeship program's standards shall not
be required to submit any additional application in order to include
additional public works contracts under that program.

"Apprenticeable craft or trade," as used in this section, means a
craft or trade determined as an apprenticeable occupation in
accordance with rules and regulations prescribed by the California
Apprenticeship Council. As used in this section, "contractor"
includes any subcontractor under a contractor who performs any public
works not excluded by subdivision (o).

(e) Prior to commencing work on a contract for public works, every
contractor shall submit contract award information to an applicable
apprenticeship program that can supply apprentices to the site of the
public work. The information submitted shall include an estimate of
journeyman hours to be performed under the contract, the number of
apprentices proposed to be employed, and the approximate dates the
apprentices would be employed. A copy of this information shall also
be submitted to the awarding body if requested by the awarding body.
Within 60 days after concluding work on the contract, each contractor
and subcontractor shall submit to the awarding body, if requested,
and to the apprenticeship program a verified statement of the
journeyman and apprentice hours performed on the contract. The
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information under this subdivision shall be public. The
apprenticeship programs shall retain this information for 12 months.

(f) The apprenticeship program that can supply apprentices to the
area of the site of the public work shall ensure equal employment and
affirmative action in apprenticeship for women and minorities.

(g) The ratio of work performed by apprentices to journeymen
employed in a particular craft or trade on the public work may be no
higher than the ratio stipulated in the apprenticeship standards
under which the apprenticeship program operates where the contractor
agrees to be bound by those standards, but, except as otherwise
provided in this section, in no case shall the ratio be less than one
hour of apprentice work for every five hours of journeyman work.

(h) This ratio of apprentice work to journeyman work shall apply
during any day or portion of a day when any journeyman is employed at
the jobsite and shall be computed on the basis of the hours worked
during the day by journeymen so employed. Any work performed by a
journeyman in excess of eight hours per day or 40 hours per week
shall not be used to calculate the ratio. The contractor shall employ
apprentices for the number of hours computed as above before the end
of the contract or, in the case of a subcontractor, before the end
of the subcontract. However, the contractor shall endeavor, to the
greatest extent possible, to employ apprentices during the same time
period that the journeymen in the same craft or trade are employed at
the jobsite. Where an hourly apprenticeship ratio is not feasible
for a particular craft or trade, the Administrator of Apprenticeship,
upon application of an apprenticeship program, may order a minimum
ratio of not less than one apprentice for each five journeymen in a
craft or trade classification.

(i) A contractor covered by this section who has agreed to be
covered by an apprenticeship program's standards upon the issuance of
the approval certificate, or who has been previously approved for an
apprenticeship program in the craft or trade, shall employ the
number of apprentices or the ratio of apprentices to journeymen
stipulated in the applicable apprenticeship standards, but in no
event less than the 1 to 5 ratio required by subdivision (g).

(j) Upon proper showing by a contractor that he or she employs
apprentices in a particular craft or trade in the state on all of his
or her contracts on an annual average of not less than one hour of
apprentice work for every five hours of labor performed by
journeymen, the Administrator of Apprenticeship may grant a
certificate exempting the contractor from the 1 to 5 hourly ratio, as
set forth in this section for that craft or trade.

(k) An apprenticeship program has the discretion to grant to a
participating contractor or contractor association a certificate,
which shall be subject to the approval of the Administrator of
Apprenticeship, exempting the contractor from the 1 to 5 ratio set
forth in this section when it finds that any one of the following
conditions is met:

(1) Unemployment for the previous three-month period in the area
exceeds an average of 15 percent.

(2) The number of apprentices in training in the area exceeds a
ratio of 1 to 5.

(3) There is a showing that the apprenticeable craft or trade is
replacing at least one-thirtieth of its journeymen annually through
apprenticeship training, either on a statewide basis or on a local
basis.

(4) Assignment of an apprentice to any work performed under a
public works contract would create a condition that would jeopardize
his or her life or the life, safety, or property of fellow employees
or the public at large, or the specific task to which the apprentice
is to be assigned is of a nature that training cannot be provided by
a journeyman.

(1) When an exemption is granted pursuant to subdivision (k) to an
organization that represents contractors in a specific trade from
the 1 to 5 ratio on a local or statewide basis, the member
contractors shall not be required to submit individual applications
for approval to local joint apprenticeship committees, if they are
already covered by the local apprenticeship standards.

(m) (1) A contractor to whom a contract is awarded, who, in
performing any of the work under the contract, employs journeymen or
apprentices in any apprenticeable craft or trade shall contribute to
the California Apprenticeship Council the same amount that the
director determines is the prevailing amount of apprenticeship
training contributions in the area of the public works site. A
contractor may take as a credit for payments to the council any
amounts paid by the contractor to an approved apprenticeship program
that can supply apprentices to the site of the public works project.
The contractor may add the amount of the contributions in computing
his or her bid for the contract.

(2) At the conclusion of the 2002-03 fiscal year and each fiscal
year thereafter, the California Apprenticeship Council shall
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distribute training contributions received by the council under this
subdivision, less the expenses of the Department of Industrial
Relations for administering this subdivision, by making grants to
approved apprenticeship programs for the purpose of training
apprentices. The funds shall be distributed as follows:

(A) If there is an approved multiemployer apprenticeship program
serving the same craft or trade and geographic area for which the
training contributions were made to the council, a grant to that
program shall be made.

(B) If there are two or more approved multiemployer apprenticeship
programs serving the same craft or trade and county for which the
training contributions were made to the council, the grant shall be
divided among those programs based on the number of apprentices from
that county registered in each program.

(C) All training contributions not distributed under subparagraphs
(A) and (B) shall be used to defray the future expenses of the
Department of Industrial Relations for the administration and
enforcement of apprenticeship standards and requirements under this
code.

(3) All training contributions received pursuant to this
subdivision shall be deposited in the Apprenticeship Training
Contribution Fund, which is hereby created in the State Treasury.
Upon appropriation by the Legislature, all moneys in the
Apprenticeship Training Contribution Fund shall be used for the
purpose of carrying out this subdivision and to pay the expenses of
the Department of Industrial Relations.

(n) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section. The
stipulations shall fix the responsibility of compliance with this
section for all apprenticeable occupations with the prime contractor.

(o) This section does not apply to contracts of general
contractors or to contracts of specialty contractors not bidding for
work through a general or prime contractor when the contracts of
general contractors or those specialty contractors involve less than
thirty thousand dollars ($30,000).

(p) An awarding body that implements an approved labor compliance
program in accordance with subdivision (b) of Section 1771.5 may,
with the approval of the director, assist in the enforcement of this
section under the terms and conditions prescribed by the director.

1777.6. An employer or a labor union shall not refuse to accept
otherwise qualified employees as registered apprentices on any public
works on any basis listed in subdivision (a) of Section 12940 of the
Government Code, as those bases are defined in Sections 12926 and
12926.1 of the Government Code, except as provided in Section 3077 of
this code and Section 12940 of the Government Code.

1777.7. (a) (1) If the Labor Commissioner or his or her designee
determines after an investigation that a contractor or subcontractor
knowingly violated Section 1777.5, the contractor and any
subcontractor responsible for the wviolation shall forfeit, as a civil
penalty to the state or political subdivision on whose behalf the
contract is made or awarded, not more than one hundred dollars ($100)
for each full calendar day of noncompliance. The amount of this
penalty may be reduced by the Labor Commissioner if the amount of the
penalty would be disproportionate to the severity of the violation.

A contractor or subcontractor that knowingly commits a second or
subsequent violation within a three-year period, if the noncompliance
results in apprenticeship training not being provided as required by
this chapter, shall forfeit as a civil penalty the sum of not more
than three hundred dollars ($300) for each full calendar day of
noncompliance.

(2) In lieu of the penalty provided for in this subdivision, the
Labor Commissioner may, for a first-time violation and with the
concurrence of an apprenticeship program described in subdivision (d)
of Section 1777.5, order the contractor or subcontractor to provide
apprentice employment equivalent to the work hours that would have
been provided for apprentices during the period of noncompliance.

(b) The Labor Commissioner shall consider, in setting the amount
of a monetary penalty, all of the following circumstances:

(1) Whether the violation was intentional.

(2) Whether the party has committed other violations of Section
1777.5.

(3) Whether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.

(4) Whether, and to what extent, the violation resulted in lost
training opportunities for apprentices.
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(5) Whether, and to what extent, the violation otherwise harmed
apprentices or apprenticeship programs.

(c) (1) The Labor Commissioner or his or her designee shall issue
a civil wage and penalty assessment, in accordance with the
provisions of Section 1741, upon determination of penalties assessed
under subdivisions (a) and (b). Review of a civil wage and penalty
assessment issued under this subdivision may be requested in
accordance with the provisions of Section 1742. The regulations of
the Director of Industrial Relations, which govern proceedings for
review of civil wage and penalty assessments and the withholding of
contract payments under Article 1 (commencing with Section 1720) and
Article 2 (commencing with Section 1770), shall apply.

(2) For purposes of this section, a determination issued pursuant
to subdivision (a) or (b) includes a determination that has been
approved by the Labor Commissioner and issued by an awarding body
that has been authorized to assist the director in the enforcement of
Section 1777.5 pursuant to subdivision (p) of that section. The
Labor Commissioner may intervene in any proceeding for review of a
determination issued by an awarding body. If the involvement of the
Labor Commissioner in a labor compliance program enforcement action
is limited to a review of the determination and the matter is
resolved without litigation by or against the Labor Commissioner or
the department, the awarding body shall enforce any applicable
penalties, as specified in this section, and shall deposit any
penalties and forfeitures collected in the General Fund.

(d) The determination of the Labor Commissioner as to the amount
of the penalty imposed under subdivisions (a) and (b) shall be
reviewable only for an abuse of discretion.

(e) If a subcontractor is found to have violated Section 1777.5,
the prime contractor of the project is not liable for any penalties
under subdivision (a) unless the prime contractor had knowledge of
the subcontractor's failure to comply with the provisions of Section
1777.5 or unless the prime contractor fails to comply with any of the
following requirements:

(1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of Sections 1771, 1775, 1776,
1777.5, 1813, and 1815.

(2) The contractor shall continually monitor a subcontractor's use
of apprentices required to be employed on the public works project
pursuant to subdivision (d) of Section 1777.5, including, but not
limited to, periodic review of the certified payroll of the
subcontractor.

(3) Upon becoming aware of a failure of the subcontractor to
employ the required number of apprentices, the contractor shall take
corrective action, including, but not limited to, retaining funds due
to the subcontractor for work performed on the public works project
until the failure is corrected.

(4) Prior to making the final payment to the subcontractor for
work performed on the public works project, the contractor shall
obtain a declaration signed under penalty of perjury from the
subcontractor that the subcontractor has employed the required number
of apprentices on the public works project.

(f) The Division of Labor Standards Enforcement shall notify the
contractor on a public works project within 15 days of the receipt by
the division of a complaint that a subcontractor on that public
works project knowingly violated Section 1777.5.

(g) The interpretation of Section 1777.5 and the substantive
requirements of this section applicable to contractors or
subcontractors shall be in accordance with the regulations of the
California Apprenticeship Council.

(h) The Director of Industrial Relations may adopt regulations to
establish guidelines for the imposition of monetary penalties.

1778. Every person, who individually or as a representative of an
awarding or public body or officer, or as a contractor or
subcontractor doing public work, or agent or officer thereof, who
takes, receives, or conspires with another to take or receive, for
his own use or the use of any other person any portion of the wages
of any workman or working subcontractor, in connection with services
rendered upon any public work is guilty of a felony.

1779. Any person or agent or officer thereof who charges, collects,
or attempts to charge or collect, directly or indirectly, a fee or
valuable consideration for registering any person for public work, or
for giving information as to where such employment may be procured,
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or for placing, assisting in placing, or attempting to place, any
person in public work, whether the person is to work directly for the
State, or any political subdivision or for a contractor or
subcontractor doing public work is guilty of a misdemeanor.

1780. Any person acting on behalf of the State or any political
subdivision, or any contractor or subcontractor or agent or
representative thereof, doing any public work who places any order
for the employment of a workman on public work where the filling of
the order for employment involves the charging of a fee, or the
receiving of a valuable consideration from any applicant for
employment 1is guilty of a misdemeanor.

1781. (a) (1) Notwithstanding any other provision of law, a
contractor may, subject to paragraphs (2) and (3), bring an action in
a court of competent Jjurisdiction to recover from the body awarding
a contract for a public work or otherwise undertaking any public work
any increased costs incurred by the contractor as a result of any
decision by the body, the Department of Industrial Relations, or a
court that classifies, after the time at which the body accepts the
contractor's bid or awards the contractor a contract in circumstances
where no bid is solicited, the work covered by the bid or contract
as a "public work," as defined in this chapter, to which Section 1771
applies, if that body, before the bid opening or awarding of the
contract, failed to identify as a "public work," as defined in this
chapter, in the bid specification or in the contract documents that
portion of the work that the decision classifies as a "public work."

(2) The body awarding a contract for a public work or otherwise
undertaking any public work is not liable for increased costs in an
action described in paragraph (1) if all of the following conditions
are met:

(A) The contractor did not directly submit a bid to, or directly
contract with, that body.

(B) The body stated in the contract, agreement, ordinance, or
other written arrangement by which it undertook the public work that
the work described in paragraph (1) was a "public work," as defined
in this chapter, to which Section 1771 applies, and obligated the
party with whom the body makes its written arrangement to cause the
work described in paragraph (1) to be performed as a "public work."

(C) The body fulfilled all of its duties, if any, under the Civil
Code or any other provision of law pertaining to the body providing
and maintaining bonds to secure the payment of contractors, including
the payment of wages to workers performing the work described in
paragraph (1).

(3) If a contractor did not directly submit a bid to, or directly
contract with a body awarding a contract for, or otherwise
undertaking a public work, the liability of that body in an action
commenced by the contractor under subdivision (a) is limited to that
portion of a judgment, obtained by that contractor against the body
that solicited the contractor's bid or awarded the contract to the
contractor, that the contractor is unable to satisfy. For purposes of
this paragraph, a contractor may not be deemed to be unable to
satisfy any portion of a judgment unless, in addition to other
collection measures, the contractor has made a good faith attempt to
collect that portion of the judgment against a surety bond,
guarantee, or some other form of assurance.

(b) When construction has not commenced at the time a final
decision by the Department of Industrial Relations or a court
classifies all or part of the work covered by the bid or contract as
a "public work," as defined in this chapter, the body that solicited
the bid or awarded the contract shall rebid the "public work" covered
by the contract as a "public work," any bid that was submitted and
any contract that was executed for this work are null and void, and
the contractor may not be compensated for any nonconstruction work
already performed unless the body soliciting the bid or awarding the
contract has agreed to compensate the contractor for this work.

(c) For purposes of this section:

(1) "Awarding body" does not include the Department of General
Services, the Department of Transportation, or the Department of
Water Resources.

(2) "Increased costs" includes, but is not limited to:

(A) Labor cost increases required to be paid to workers who
perform or performed work on the "public work" as a result of the
events described in subdivision (a).

(B) Penalties for a violation of this article for which the
contractor is liable, and which violation is the result of the events
described in subdivision (a).
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1782. (a) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has a
charter provision or ordinance that authorizes a contractor to not
comply with the provisions of this article on any public works
contract.

(b) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has
awarded, within the prior two years, a public works contract without
requiring the contractor to comply with all of the provisions of this
article. This subdivision shall not apply if the charter city's
failure to include the prevailing wage or apprenticeship requirement
in a particular contract was inadvertent and contrary to a city
charter provision or ordinance that otherwise requires compliance
with this article.

(c) A charter city is not disqualified by subdivision (a) from
receiving or using state funding or financial assistance for its
construction projects if the charter city has a local prevailing wage
ordinance for all its public works contracts that includes
requirements that in all respects are equal to or greater than the
requirements imposed by the provisions of this article and that do
not authorize a contractor to not comply with this article.

(d) For purposes of this section, the following shall apply:

(1) A public works contract does not include contracts for
projects of twenty-five thousand dollars ($25,000) or less when the
project is for construction work, or projects of fifteen thousand
dollars ($15,000) or less when the project is for alteration,
demolition, repair, or maintenance work.

(2) A charter city includes any agency of a charter city and any
entity controlled by a charter city whose contracts would be subject
to this article.

(3) A "construction project" means a project that involves the
award of a public works contract.

(4) State funding or financial assistance includes direct state
funding, state loans and loan guarantees, state tax credits, and any
other type of state financial support for a construction project.
State funding or financial assistance does not include revenues that
charter cities are entitled to receive without conditions under the
California Constitution.

(e) The Director of Industrial Relations shall maintain a list of
charter cities that may receive and use state funding or financial
assistance for their construction projects.

(f) (1) This section does not restrict a charter city from
receiving or using state funding or financial assistance that was
awarded to the city prior to January 1, 2015, or from receiving or
using state funding or financial assistance to complete a contract
that was awarded prior to January 1, 2015.

(2) A charter city is not disqualified by subdivision (b) from
receiving or using state funding or financial assistance for its
construction projects based on the city's failure to require a
contractor to comply with this article in performing a contract the
city advertised for bid or awarded prior to January 1, 2015.

1784. (a) Notwithstanding any other law, a contractor may bring an
action in a court of competent Jjurisdiction to recover from the
hiring party that the contractor directly contracts with, any
increased costs attributable solely to the provisions of this
chapter, including, but not limited to, the difference between the
wages actually paid to an employee and the wages that were required
to be paid to an employee under this chapter, any penalties or other
sums required to be paid under this chapter, and costs and attorney's
fees for the action incurred by the contractor as a result of any
decision by the Department of Industrial Relations, the Labor and
Workforce Development Agency, or a court that classifies, after the
time at which the hiring party accepts the contractor's bid, awards
the contractor a contract under circumstances when no bid is
solicited, or otherwise allows construction by the contractor to
proceed, the work covered by the project, or any portion thereof, as
a "public work," as defined in this chapter, except to the extent
that either of the following is true:

(1) The owner or developer or its agent expressly advised the
contractor that the work to be covered by the contract would be a
"public work," as defined in this chapter, or is otherwise subject to
the payment of prevailing wages.

(2) The hiring party expressly advised the contractor that the
work subject to the contract would be a "public work," as defined in
this chapter, or is otherwise subject to the payment of prevailing
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wages.

(b) (1) To be entitled to the recovery of increased costs
described in subdivision (a), the contractor shall notify the hiring
party and the owner or developer within 30 days after receipt of the
notice of a decision by the Department of Industrial Relations or the
Labor and Workforce Development Agency, or the initiation of any
action in a court alleging, that the work covered by the project, or
any portion thereof, is a "public work," as defined in this chapter.

(2) The notice provided pursuant to this subdivision shall set
forth the legal name, address, and telephone number of the
contractor, and the name, address, and telephone number of the
contractor's representative, if any, and shall be given by registered
or certified mail, express mail, or overnight delivery by an express
service carrier.

(c) A contractor is not required to list any prevailing wages or
apprenticeship standard violations on a prequalification
questionnaire that are the direct result of the failure of the owner
or developer or its agent, or a hiring party, to notify the
contractor that the project, or any portion thereof, was a "public
work," as defined in this chapter.

(d) This section does not apply to private residential projects
built on private property unless the project is built pursuant to an
agreement with a state agency, redevelopment agency, or local public
housing authority.

(e) This section does not apply if the conduct of the contractor
caused the project to be a "public work," as defined in this chapter,
or if the contractor has actual knowledge that the work is a "public
work," as defined in this chapter.

(f) A contractor may seek recovery pursuant to this section only
from a hiring party with whom the contractor has a direct contract.

(g) For purposes of this section, "contractor" means a person or
entity licensed by the Contractors' State Licensing Board that has a
direct contract with the hiring party to provide services on private
property or for the benefit of a private owner or developer.

(h) For purposes of this section, "hiring party" means the party
that has a direct contract for services provided by the contractor
who 1s seeking recovery pursuant to subdivision (a) on a private
works project that was subsequently determined to be a public work by
the Department of Industrial Relations or the Labor and Workforce
Development Agency, or by the initiation of any action in a court
alleging that the work covered by the project, or any portion
thereof, was a public work.
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LABOR CODE
SECTION 1810-1815

1810. Eight hours labor constitutes a legal day's work in all cases
where the same is performed under the authority of any law of this
State, or under the direction, or control, or by the authority of any
officer of this State acting in his official capacity, or under the
direction, or control or by the authority of any municipal
corporation, or of any officer thereof. A stipulation to that effect
shall be made a part of all contracts to which the State or any
municipal corporation therein is a party.

1811. The time of service of any workman employed upon public work
is limited and restricted to 8 hours during any one calendar day, and
40 hours during any one calendar week, except as hereinafter

provided for under Section 1815.

1812. Every contractor and subcontractor shall keep an accurate
record showing the name of and actual hours worked each calendar day
and each calendar week by each worker employed by him or her in
connection with the public work. The record shall be kept open at all
reasonable hours to the inspection of the awarding body and to the
Division of Labor Standards Enforcement.

1813. The contractor or subcontractor shall, as a penalty to the
state or political subdivision on whose behalf the contract is made
or awarded, forfeit twenty-five dollars ($25) for each worker
employed in the execution of the contract by the respective
contractor or subcontractor for each calendar day during which the
worker is required or permitted to work more than 8 hours in any one
calendar day and 40 hours in any one calendar week in violation of
the provisions of this article. In awarding any contract for public
work, the awarding body shall cause to be inserted in the contract a
stipulation to this effect. The awarding body shall take cognizance
of all violations of this article committed in the course of the
execution of the contract, and shall report them to the Division of
Labor Standards Enforcement.

1814. Any officer, agent, or representative of the State or any
political subdivision who violates any provision of this article and
any contractor or subcontractor or agent or representative thereof
doing public work who neglects to comply with any provision of
Section 1812 is guilty of a misdemeanor.

1815. Notwithstanding the provisions of Sections 1810 to 1814,
inclusive, of this code, and notwithstanding any stipulation inserted
in any contract pursuant to the requirements of said sections, work
performed by employees of contractors in excess of 8 hours per day,
and 40 hours during any one week, shall be permitted upon public work
upon compensation for all hours worked in excess of 8 hours per day
at not less than 1 1/2 times the basic rate of pay.
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LABOR CODE
SECTION 1860-1861

1860. The awarding body shall cause to be inserted in every public
works contract a clause providing that, in accordance with the

provisions of Section 3700 of the Labor Code, every contractor will
be required to secure the payment of compensation to his employees.

1861. Each contractor to whom a public works contract is awarded
shall sign and file with the awarding body the following
certification prior to performing the work of the contract: "I am

aware of the provisions of Section 3700 of the Labor Code which
require every employer to be insured against liability for workers'
compensation or to undertake self-insurance in accordance with the
provisions of that code, and I will comply with such provisions
before commencing the performance of the work of this contract."
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LABOR CODE
SECTION 3070-3098

3070. There is in the Division of Apprenticeship Standards the
California Apprenticeship Council, which shall be appointed by the
Governor, composed of six representatives each from employers or
employer organizations and employee organizations, that sponsor
apprenticeship programs under this chapter, respectively,
geographically selected, and of two representatives of the general
public. The Director of Industrial Relations, or his or her permanent
and best qualified designee, and the Superintendent of Public
Instruction, or his or her permanent and best qualified designee, and
the Chancellor of the California Community Colleges, or his or her
permanent and best qualified designee, shall also be members of the
California Apprenticeship Council. The chairperson shall be elected
by vote of the California Apprenticeship Council. Beginning with
appointments in 1985, three representatives each of employers and
employees, and one public representative shall serve until January
15, 1989. In 1987, three representatives each of the employers and
employees, and one public representative shall serve until January
15, 1991. Any member whose term expires on January 15, 1986, shall
continue to serve until January 15, 1987. Thereafter each member
shall serve for a term of four years. Any member appointed to fill a
vacancy occurring prior to the expiration of the term of his or her
predecessor shall be appointed for the remainder of that term. Each
member of the council shall receive the sum of one hundred dollars
($100) for each day of actual attendance at meetings of the council,
for each day of actual attendance at hearings by the council or a
committee thereof pursuant to Section 3082, and for each day of
actual attendance at meetings of other committees established by the
council and approved by the Director of Industrial Relations,
together with his or her actual and necessary traveling expenses
incurred in connection therewith.

3071. The California Apprenticeship Council shall meet at the call
of the Director of Industrial Relations and shall aid him or her in
formulating policies for the effective administration of this
chapter.

Thereafter, the California Apprenticeship Council shall meet
quarterly at a designated date and special meetings may be held at
the call of the chairman. The California Apprenticeship Council shall
issue rules and regulations which establish standards for minimum
wages, maximum hours, and working conditions for apprentice
agreements, hereinafter in this chapter referred to as apprenticeship
standards, which in no case shall be lower than those prescribed by
this chapter; and shall issue rules and regulations governing equal
opportunities in apprenticeship, affirmative action programs which
include women and minorities in apprenticeship, and other on-the-job
training, and criteria for selection procedures with a view
particularly toward eliminating criteria not relevant to
qualification for training employment or more stringent than is
reasonably necessary.

3072. The Director of Industrial Relations is ex officio the
Administrator of Apprenticeship and is authorized to appoint
assistants as necessary to effectuate the purposes of this chapter.

3073. The Chief of the Division of Apprenticeship Standards, or his
or her duly authorized representative, shall administer the
provisions of this chapter; act as secretary of the California
Apprenticeship Council; shall foster, promote, and develop the
welfare of the apprentice and industry, improve the working
conditions of apprentices, and advance their opportunities for
profitable employment; shall ensure that selection procedures are
impartially administered to all applicants for apprenticeship; shall
gather and promptly disseminate information through apprenticeship
and training information centers; shall maintain on public file in
all high schools and field offices of the Employment Development
Department the name and location of the local area apprenticeship
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committees, the filing date, and minimum requirements for application
of all registered apprenticeship programs; shall cooperate in the
development of apprenticeship programs and may advise with them on
problems affecting apprenticeship standards; shall audit all
selection and disciplinary proceedings of apprentices or prospective
apprentices; may enter joint agreements with the Employment
Development Department outreach education and employment programs,
and educational institutions on the operation of apprenticeship
information centers, including positive efforts to achieve
information on equal opportunity and affirmative action programs for
women and minorities; and shall supervise and recommend
apprenticeship agreements as to these standards and perform such
other duties associated therewith as the California Apprenticeship
Council may recommend. The chief shall coordinate the exchange, by
the California Apprenticeship Council, the apprenticeship program
sponsors, the Fair Employment and Housing Council, community
organizations, and other interested persons, of information on
available minorities and women who may serve as apprentices.

3073.1. (a) The division shall audit apprenticeship programs to
ensure that the program audited is complying with its standards, that
all on-the-job training is supervised by journeymen, that all
related and supplemental instruction required by the apprenticeship
standards is being provided, that all work processes in the
apprenticeship standards are being covered, and that graduates have
completed the apprenticeship program's requirements. The division
shall examine each apprenticeship program to determine whether
apprentices are graduating from the program on schedule or dropping
out and to determine whether graduates of the program have obtained
employment as journeymen. During the audit, the division shall
attempt to contact a statistically valid sample of apprentices who
have dropped out of the program prior to completion to determine the
apprentices' reasons for leaving the program. Every apprenticeship
program sponsor shall have a duty to cooperate with the division in
conducting an audit.

(b) Audit reports shall be presented to the California
Apprenticeship Council and shall be made public, except that the
division shall not make public information that would infringe on the
privacy of individual apprentices. The division shall recommend
remedial action to correct deficiencies recognized in the audit
report, and the failure to follow division recommendations or to
correct deficiencies within a reasonable period of time shall be
grounds for withdrawing state approval of a program. Nothing shall
prevent the division from conducting more frequent or random audits
of apprenticeship programs where deficiencies have been identified.

(c) The division shall give priority in conducting audits to
programs that have been identified as having deficiencies. The
division may conduct simplified audits for programs with fewer than
five registered apprentices.

(d) For new and newly expanded building and construction trades
apprenticeship programs, the division shall audit each program one
year after approval of the creation or expansion of the program.

(e) If the division finds evidence that information provided to it
by a building and construction trades apprenticeship program has
been purposefully misstated, the division shall immediately
investigate and determine whether an audit of the program is
necessary. The division shall report its investigatory findings to
the California Apprenticeship Council and make them available to the
public, except that the division shall not make public information
that would infringe upon the privacy of individual apprentices.

(f) If the division determines that a building and construction
trades apprenticeship program has been the subject of two or more
meritorious complaints that concern the recruitment, training, or
education of apprentices within a five-year period, the division
shall schedule the program for an audit within three months of the
determination.

(g) If the division determines that a building and construction
trades apprenticeship program that has had at least two graduating
classes has an annual apprentice completion rate below 50 percent of
the average completion rate for the applicable trade, the division
shall schedule the program for an audit within three months of the
determination.

3073.3. It is the intent of the Legislature that the Department of
Industrial Relations will encourage greater participation for women
and ethnic minorities in apprenticeship programs.
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3073.5. The Chief of the Division of Apprenticeship Standards and
the California Apprenticeship Council shall annually report through
the Director of Industrial Relations to the Legislature and the
public on the activities of the division and the council. The report
shall contain information including, but not limited to, analyses of
the following:

(a) The number of individuals, including numbers of women and
minorities, registered in apprenticeship programs in this state for
the current year and in each of the previous five years.

(b) The number and percentage of apprentices, including numbers
and percentages of minorities and women, registered in each
apprenticeship program having five or more apprentices, and the
percentage of those apprentices who have completed their programs
successfully in the current year and in each of the previous five
years.

(c) Remedial actions taken by the division to assist those
apprenticeship programs having difficulty in achieving affirmative
action goals or having very low completion rates.

(d) The number of disputed issues with respect to individual
apprenticeship agreements submitted to the Administrator of
Apprenticeship for determination and the number of those issues
resolved by the council on appeal.

(e) The number of apprenticeship program applications received by
the division, the number approved, the number denied and the reason
for those denials, the number being reviewed, and deficiencies, if
any, with respect to those program applications being reviewed.

(f) The number of apprenticeship programs, approved by the
Division of Apprenticeship Standards, that are disapproved by the
California Apprenticeship Council, and the reasons for those
disapprovals.

3074. The preparation of trade analyses and development of
curriculum for instruction, and the administration and supervision of
related and supplemental instruction for apprentices, coordination

of instruction with job experiences, and the selection and training
of teachers and coordinators for this instruction shall be the
responsibility of, and shall be provided by, state and local boards
responsible for vocational education upon agreement with the program
sponsor. This responsibility shall not preclude the establishment of
off-campus related and supplemental instruction when approved,
developed, and operated in cooperation with state and local school
boards responsible for vocational education, and when the instruction
meets all other requirements of this chapter. It is the intent of
this chapter that the instruction shall be made available to
apprentices through classroom instruction, correspondence courses,
self-study or other means of instruction approved by state and local
public education agencies authorized to provide vocational education.

Pursuant to this chapter all excess costs incurred by local public
education agencies exceeding state apportionments and local revenue
earned by the attendance of apprentices shall be payable by the
program sponsor, upon joint agreement between the sponsor and the
local education agency. The State Board of Education and the Board of
Governors of the California Community Colleges, and the Division of
Apprenticeship Standards shall jointly issue regulations regarding
calculation and payment provisions of excess costs to be borne by the
program sponsors. All funds accrued by local education agencies from
attendance in apprenticeship classes authorized by this section
shall be expended or allocated for all such classes offered by the
local education agency before excess costs may be claimed.

The Department of Education and the Board of Governors of the
California Community Colleges may provide related and supplemental
instruction to isolated apprentices as a direct instructional
service, on a contractual basis with local school districts, by
correspondence, or by a combination of these means. For the purpose
of this section, an isolated apprentice is an apprentice registered
with the Division of Apprenticeship Standards in the Department of
Industrial Relations who cannot be enrolled in a class of related and
supplementary instruction for apprentices because of the small
number of apprentices available for an appropriate class or because
there is no existing apprenticeship program within a reasonable
travel distance.

Interested parties may file a complaint in accordance with Section
201 of Title 8 of the Administrative Code, when a community college
or secondary education district is unable to reach agreement with
program sponsors in providing related and supplemental instruction.
In the process of securing an amicable adjustment, the administrator,
or his or her representative, shall meet with the parties involved,
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including, but not limited to, the chancellor, or his or her
representative, or the Superintendent of Public Instruction, or his
or her representative.

Community colleges, and other public school districts, shall
refuse to provide related and supplemental instruction to an
apprenticeship program when it is determined by the Administrator of
Apprenticeship that the program sponsor has been found to be in
noncompliance with the State of California Plan for Equal Opportunity
in Apprenticeship.

3074.1. 1In compliance with the affirmative action requirements of
California's plan for equal opportunity in apprenticeship, school
districts maintaining high schools, community colleges districts, and
apprenticeship program sponsors, shall provide students with
information as to the availability of apprenticeship programs.

3074.3. 1In providing related and supplemental instruction pursuant
to Section 3074, and notwithstanding any provisions of the Education
Code, the Superintendent of Public Instruction and the Chancellor of
the California Community Colleges shall recognize registration in an
apprenticeship program approved by the Division of Apprenticeship
Standards in the Department of Industrial Relations as an acceptable
prerequisite to enrollment into such related and supplemental
classes.

3074.7. Notwithstanding any other provision of law, the governing
board of a school district which offers classroom instruction in
postgraduate and upgrading courses pursuant to subdivision (d) of
Section 3093 of this code may impose a fee upon individuals receiving
instruction in such postgraduate and upgrading courses. Such fee
shall be not more than the amount necessary, as determined by the
governing board, to cover the total cost of all such classroom
instruction given the individuals.

3075. (a) An apprenticeship program may be administered by a joint
apprenticeship committee, unilateral management or labor
apprenticeship committee, or an individual employer. Programs may be
approved by the chief in any trade in the state or in a city or trade
area, whenever the apprentice training needs justify the
establishment. Where a collective bargaining agreement exists, a
program shall be Jjointly sponsored unless either party to the
agreement waives its right to representation in writing. Joint
apprenticeship committees shall be composed of an equal number of
employer and employee representatives.

(b) For purposes of this section, the apprentice training needs in
the building and construction trades shall be deemed to justify the
approval of a new apprenticeship program only if any of the following
conditions are met:

(1) There is no existing apprenticeship program approved under
this chapter serving the same craft or trade and geographic area.

(2) Existing apprenticeship programs approved under this chapter
that serve the same craft or trade and geographic area do not have
the capacity, or neglect or refuse, to dispatch sufficient
apprentices to qualified employers at a public works site who are
willing to abide by the applicable apprenticeship standards.

(3) Existing apprenticeship programs approved under this chapter
that serve the same trade and geographic area have been identified by
the California Apprenticeship Council as deficient in meeting their
obligations under this chapter.

(c) Notwithstanding subdivision (b), the California Apprenticeship
Council may approve a new apprenticeship program if special
circumstances, as established by regulation, justify the
establishment of the program.

3075.1. It is the public policy of this state to encourage the
utilization of apprenticeship as a form of on-the-job training, when
such training is cost-effective in developing skills needed to
perform public services. State and local public agencies shall make a
diligent effort to establish apprenticeship programs for
apprenticeable occupations in their respective work forces. In
furtherance of this policy, public agencies shall take into
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consideration (a) the extent to which a continuous supply of trained
personnel is readily available to public agencies to meet their skill
requirements in the various occupations which are determined to be
apprenticeable, and (b) the application of established programs in
the private sector, where appropriate. Public sector apprenticeship
programs should be fully compatible with affirmative action goals for
the participation of minorities and women in apprenticeship

programs.

3075.5. (a) This section applies when a building and construction
trades industry program applies to the Chief of the Division of
Apprenticeship Standards for approval of a new apprenticeship program
or for the expansion of an existing apprenticeship program into a
new occupation or geographic area. The requirements of this section
are in addition to other requirements that may be imposed by statute
or regulation.

(b) (1) An applicant for a new or expanded apprenticeship program
under subdivision (a) shall submit to the chief a written plan that
sets out the number of new apprentices the applicant seeks to enroll
during the next five years in the new or expanded program, new
occupation, or new geographic area. The plan must include the
applicant's budget for training the new apprentices and a detailed
explanation of how the applicant intends to provide sufficient
funding to meet that budget.

(2) The applicant shall submit to the chief a written plan
providing a reasonable timetable to obtain sufficient commitments
from employers to employ the new apprentices so as to ensure, to the
extent feasible, consistent with the rates of employment for existing
programs in good standing in the applicable trade, that the new
apprentices will be employed continuously throughout the entire term
of apprenticeship.

(3) The applicant shall submit to the chief verifiable evidence
that the applicant has obtained, or will obtain, suitable and
adequate facilities to train the new apprentices. The chief, or his
or her representative, shall personally inspect the facilities within
six months after the final approval of the program.

(4) The applicant shall submit to the chief a plan for the
recruitment and selection of the new apprentices. The plan shall
include advertising of the new apprenticeship opportunities within
the geographic area and outreach to organizations that promote
apprenticeship opportunities to women and underrepresented
minorities.

(c) The chief shall not approve an application that fails to meet
any of the requirements of this section. If the chief does not
approve an application because of its failure to comply with this
section, the chief shall within 90 days provide the applicant with a
detailed explanation of the deficiencies in the application and
recommendations for addressing those deficiencies to obtain program
approval. The applicant may submit a new or amended application to
the chief within 90 days of receipt of the chief's recommendations.
The chief shall provide a detailed response to a new or amended
application within 90 days of its receipt.

3075.6. Each building and construction trades apprenticeship

program shall provide to each apprentice, on at least a semiannual
basis, a statement showing the number of hours of on-the-job training
and related and supplemental instruction that the apprentice has
acquired toward graduation, the total number of hours of on-the-job
training and related and supplemental instruction that are necessary
for graduation, and the apprentice's expected graduation date.

3075.7. Every building and construction trades industry
apprenticeship program shall submit apprentice registration, change
of address, graduation, and termination data to the Division of
Apprenticeship Standards on a monthly basis in an electronic format
acceptable to the division.

3076. The function of a joint apprenticeship committee, when
specific written authority is delegated by the parent organizations
represented, shall be to establish work processes, wage rates,
working conditions for apprentices, the number of apprentices which
shall be employed in the trade under apprentice agreements, and aid
in the adjustment of apprenticeship disputes in accordance with
standards for apprenticeship set up by the California Apprenticeship
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Council. Disciplinary proceedings resulting from disputes shall be
duly noticed to the involved individuals.

3076.3. Program sponsors shall establish selection procedures which
specify minimum requirements for formal education or equivalency,
physical examination, if any, subject matter of written tests and
oral interviews, and any other criteria pertinent to the selection
process; shall specify the relative weights of all factors which
determine selection to an apprenticeship program; shall submit in
writing to the chief an official statement of each selection
procedure including the filing date and location of the program
sponsor; shall make a copy of the selection procedures available to
each applicant; shall provide in writing to each applicant not
selected an official explanation setting forth the reason or reasons
for the nonselection, copies of which shall be retained as a public
record in the files of the program sponsor for a period of five
years; and shall implement affirmative action programs for minorities
and women in accordance with the rules, regulations, and guidelines
of the California Apprenticeship Council.

3076.5. A program sponsor may provide in its selection procedures
for an additional 10 points credit in the selection of veteran
applicants for apprenticeship.

"Veteran," as used in this section, means a veteran who has served
in the armed forces of this country for at least 181 consecutive
days since January 31, 1955, and who has been discharged or released
under conditions other than dishonorable, but does not include any
person who served only in auxiliary or reserve components of the
armed forces whose services therein did not exempt him or her from
the operation of the Selective Training and Service Act of 1940 (54
Stat. 885).

3077. The term "apprentice" as used in this chapter, means a person
at least 16 years of age who has entered into a written agreement,

in this chapter called an "apprentice agreement," with an employer or
program sponsor. The term of apprenticeship for each apprenticeable
occupation shall be approved by the chief, and in no case shall
provide for less than 2,000 hours of reasonably continuous employment
for such person and for his or her participation in an approved
program of training through employment and through education in
related and supplemental subjects.

3077.5. A program sponsor administering an apprenticeship program
under this chapter shall not provide a maximum age for apprentices.

3078. Every apprentice agreement entered into under this chapter
shall directly, or by reference, contain:

(a) The names of the contracting parties.

(b) The date of birth of the apprentice.

(c) A statement of the trade, craft, or business which the
apprentice is to be taught, and the time at which the apprenticeship
will begin and end.

(d) A statement showing the number of hours to be spent by the
apprentice in work and the learning objectives to be accomplished
through related and supplemental instruction, except as otherwise
provided under Section 3074. These exceptions shall be subject to the
appeal procedures established in Sections 3081, 3082, 3083, and
3084. A minimum of 144 hours of related and supplemental instruction
for each year of apprenticeship is recommended; however, related
instruction may be expressed in terms of units or other objectives to
be accomplished. In no case shall the combined weekly hours of work
and required related and supplemental instruction of the apprentice
exceed the maximum number of hours of work prescribed by law for a
person of the age of the apprentice.

(e) A statement setting forth a schedule of the processes in the
trade or industry divisions in which the apprentice is to be taught
and the approximate time to be spent at each process.

(f) A statement of the graduated scale of wages to be paid the
apprentice and whether the required schooltime shall be compensated.

(g) A statement providing for a period of probation of not more
than 1,000 hours of employment and not more than 72 hours of related
instruction, during which time the apprentice agreement may be
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terminated by the program sponsor at the request in writing of either
party, and providing that after the probationary period the
apprentice agreement may be terminated by the administrator by mutual
agreement of all parties thereto, or canceled by the administrator
for good and sufficient reason.

(h) A provision that all controversies or differences concerning
the apprentice agreement which cannot be adjusted locally, or which
are not covered by collective-bargaining agreement, shall be
submitted to the administrator for determination as provided for in
Section 3081.

(i) A provision that an employer who is unable to fulfill his or
her obligation under the apprentice agreement may, with approval of
the administrator, transfer the contract to any other employer if the
apprentice consents and the other employer agrees to assume the
obligation of the apprentice agreement.

(j) Such additional terms and conditions as may be prescribed or
approved by the California Apprenticeship Council, not inconsistent
with the provisions of this chapter.

(k) A clause providing that there shall be no liability on the
part of the other contracting party for an injury sustained by an
apprentice engaged in schoolwork at a time when the employment of the
apprentice has been temporarily or permanently terminated.

3079. Every apprentice agreement under this chapter shall be
approved by the local joint apprenticeship committee or the parties
to a collective bargaining agreement or, subject to review by the
council, by the administrator where there is no collective bargaining
agreement or joint committee, a copy of which shall be filed with
the California Apprenticeship Council. Every apprentice agreement
shall be signed by the employer, or his or her agent, or by a program
sponsor, as provided in Section 3080, and by the apprentice, and if
the apprentice is a minor, by the minor's parent or guardian. Where a
minor enters into an apprentice agreement under this chapter for a
period of training extending into his or her majority, the apprentice
agreement shall likewise be binding for such a period as may be
covered during the apprentice's majority.

3080. (a) For the purpose of providing greater diversity of
training or continuity of employment, any apprentice agreement made
under this chapter may in the discretion of the California
Apprenticeship Council be signed by an association of employers or an
organization of employees instead of by an individual employer. In
that case, the apprentice agreement shall expressly provide that the
association of employers or organization of employees does not assume
the obligation of an employer but agrees to use its best endeavors
to procure employment and training for an apprentice with one or more
employers who will accept full responsibility, as herein provided,
for all the terms and conditions of employment and training set forth
in the agreement between the apprentice and employer association or
employee organization during the period of the apprentice's
employment. The apprentice agreement shall also expressly provide for
the transfer of the apprentice, subject to the approval of the
California Apprenticeship Council, to an employer or employers who
shall sign a written agreement with the apprentice, and if the
apprentice is a minor, with the apprentice's parent or guardian, as
specified in Section 3079, contracting to employ the apprentice for
the whole or a definite part of the total period of apprenticeship
under the terms and conditions of employment and training set forth
in the apprentice agreement.

(b) All apprenticeship programs with more than one employer or an
association of employers shall include provisions sufficient to
ensure meaningful representation of the interests of apprentices in
the management of the program.

3081. Upon the complaint of any interested person or upon his own
initiative, the administrator may investigate to determine if there
has been a violation of the terms of an apprentice agreement, made
under this chapter, and he may hold hearings, inquiries, and other
proceedings necessary to such investigations and determinations. The
parties to such agreement shall be given a fair and impartial
hearing, after reasonable notice thereof. All such hearings,
investigations and determinations shall be made under authority of
reasonable rules and procedures prescribed by the California
Apprenticeship Council.
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3082. The determination of the administrator shall be filed with
the California Apprenticeship Council. If no appeal therefrom is
filed with the California Apprenticeship Council within 10 days from
the date the parties are given notification of the determination, in
accordance with Section 1013a and Section 2015.5 of the Code of Civil
Procedure, the determination shall become the order of the
California Apprenticeship Council. Any person aggrieved by the
determination or action of the administrator may appeal therefrom to
the California Apprenticeship Council, which shall review the entire
record and may hold a hearing thereon after due notice to the
interested parties.

3083. The decision of the California Apprenticeship Council as to
the facts shall be conclusive if supported by the evidence and all
orders and decisions of the California Apprenticeship Council shall
be prima facie lawful and reasonable.

3084. Any party to an apprentice agreement aggrieved by an order or
decision of the California Apprenticeship Council may maintain
appropriate proceedings in the courts on questions of law. The
decision of the California Apprenticeship Council shall be conclusive
if the proceeding is not filed within 30 days after the date the
aggrieved party is given notification of the decision.

3084.5. 1In any case 1in which a person or persons have willfully
violated any of the laws, regulations, or orders governing applicants
for apprenticeship or apprentices registered under this chapter, the
Division of Apprenticeship Standards may obtain in a court of
competent Jjurisdiction, an injunction against any further violations
of any such laws, regulations, or orders by such person or persons.

3085. No person shall institute any action for the enforcement of
any apprentice agreement, or damages for the breach of any apprentice
agreement, made under this chapter, unless he shall first have
exhausted all administrative remedies provided by this chapter.

3086. Nothing in this chapter or in any apprentice agreement
approved under this chapter shall operate to invalidate any
apprenticeship provision in any collective agreement between
employers and employees setting up higher apprenticeship standards.

3088. If any provision of this chapter or the application thereof
to any person or circumstances is held invalid, the remainder of the
chapter and the application of such provision to other persons and
circumstances, shall not be affected thereby.

3089. This chapter shall be known and may be cited as the
Shelley-Maloney Apprentice Labor Standards Act of 1939.

3090. The Division of Apprenticeship Standards shall investigate,
approve or reject applications from establishments for apprenticeship
and other on-the-job training, and for that purpose, may cooperate,
or contract with, and receive reimbursements from the appropriate
agencies of the Federal Government.

3091. Acceptance of an application for entrance into an
apprenticeship training program shall not be predicated on the
payment of any fee. Reasonable costs for expense incurred may be

http://www .leginfo.ca.gov/cgi-bin/displaycode?section=lab&group=03001-04000&file=3070-3098[10/12/2015 12:41:12 PM]



CA Codes (1ab:3070-3098)

charged after an applicant has been accepted into the program.

3091.5. Pursuant to Section 16370 of the Government Code, there 1is
hereby authorized in the State Treasury a Special Deposit Fund
Account, which shall consist of moneys collected from the sale of
instructional material to persons enrolled in any apprenticeship
training program under this chapter. All of the moneys collected are
hereby appropriated without regard to fiscal year for the support of
the Department of Education to be used for the development and
production of apprenticeship instructional material.

3092. A successful graduate of a training program in a particular
apprenticeable occupation of a vocational education program meeting
the standards of the California State Plan for Vocational Education
may receive credit toward a term of apprenticeship if the program is
jointly established and approved by a school district, a county
superintendent of schools, a public entity conducting a regional
occupational center or program, or a private postsecondary vocational
school accredited by a regional or national accrediting agency
recognized by the United States Office of Education and the program
sponsor of the particular apprenticeable occupation.

3093. (a) This section applies only when voluntarily requested by
the parties to a collective bargaining agreement or by an employer,
his or her association, or a union, or its representative where there
is no collective bargaining agreement.

(b) Nothing in this section may be construed in any way so as to
compel, regulate, interfere with, or duplicate the provisions of any
established training programs which are operated under the terms of
any collective bargaining agreements or unilaterally by any employer
or bona fide labor union.

(c) Services contemplated under this section may be provided only
when voluntarily requested and shall be denied when it is found that
existing prevailing conditions in the area and industry would in any
way be lowered or adversely affected.

(d) The California Apprenticeship Council in cooperation with the
Department of Education, the Employment Development Department, and
the Board of Governors of the California Community Colleges may
foster and promote on-the-job training programs other than
apprenticeship as follows: (1) programs for journeymen in the
apprenticeable occupations to keep them abreast of current
techniques, methods, and materials and opportunities for advancement
in their industries; (2) programs in other than apprenticeable
occupations for workers entering the labor market for the first time
or workers entering new occupations by reason of having been
displaced from former occupations by reason of economic, industrial,
technological scientific changes, or developments; (3) the programs
shall be in accord with and agreed to by the parties to any
applicable collective bargaining agreements and where appropriate
will include joint employer-employee cooperation in the programs.

(e) The Division of Apprenticeship Standards when requested may
foster and promote voluntary on-the-job training programs in
accordance with this section, and assist employers, employees and
other interested persons and agencies in the development and carrying
out of the programs. The Division of Apprenticeship Standards shall
cooperate in these functions with the Department of Education, the
Employment Development Department, and the Board of Governors of the
California Community Colleges and other governmental agencies. The
Division of Apprenticeship Standards may cooperate with the
Department of Corrections and the Department of the Youth Authority
in the development of training programs for inmates and releasees of
correctional institutions.

(f) The programs, where appropriate, may include related and
supplemental classroom instruction offered and administered by state
and local boards responsible for vocational education.

(g) The activities and services of the Division of Apprenticeship
Standards in training programs under this section shall be performed
without curtailing or in any way interfering with the division's
activities and services in apprenticeship.

(h) The Division of Apprenticeship Standards may contract with,
and receive reimbursements from, appropriate federal, state, and
other governmental agencies.

(i) The vocational education activities and services of the
Department of Education, the Board of Governors of the California
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Community Colleges, and local public school districts shall not be
abridged or abrogated through implementation of this section.

(j) "On-the-job training" as used in this section refers
exclusively to training confined to the needs of a specific
occupation and conducted at the jobsite for employed workers.

(k) "Journeyman," as used in this section, means a person who has
either (1) completed an accredited apprenticeship in his craft, or
(2) who has completed the equivalent of an apprenticeship in length
and content of work experience and all other requirements in the
apprenticeship standards for the craft which has workers classified
as Jjourneymen in an apprenticeable occupation.

(1) Nothing in this section shall be construed to require prior
approval, ratification, or reference of any training program to the
Division of Apprenticeship Standards or the Department of Industrial
Relations.

3095. Every person who willfully discriminates in any recruitment

or apprenticeship program on any basis listed in subdivision (a) of
Section 12940 of the Government Code, as those bases are defined in
Sections 12926 and 12926.1 of the Government Code, except as
otherwise provided in Section 12940 of the Government Code, is guilty
of a misdemeanor punishable by a fine of not more than one thousand
dollars ($1,000) or by imprisonment for not more than six months, or
both.

3097. The Department of Industrial Relations, Division of
Apprenticeship Standards, may cooperate in the provision of, or
provide, services to the Employment Development Department, and to
service delivery areas, as designated pursuant to the Job Training
Partnership Act (P.L. 97-300, and Division 8 commencing with Section
15000 of the Unemployment Insurance Code). The Department of
Industrial Relations, Division of Apprenticeship Standards may enter
into any agreements as may be necessary for this purpose.

The Division of Apprenticeship Standards shall exert maximum
effort to persuade sponsors of its registered, nonfederally funded,
voluntary apprenticeship and on-the-job training programs to accept
to the maximum possible extent the eligible persons as described in
the Job Training Partnership Act (P.L. 97-300) and Division 8
(commencing with Section 15000) of the Unemployment Insurance Code.

3098. An apprentice registered in an approved apprenticeship
program in any of the building and construction trades shall be
employed only as an apprentice when performing any construction work
for an employer that is a party, individually or through an employer
association, to any apprenticeship agreement or standards covering
that individual.
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PUBLIC CONTRACT CODE
SECTION 4100-4114

4100. This chapter may be cited as the "Subletting and
Subcontracting Fair Practices Act."

4101. The Legislature finds that the practices of bid shopping and
bid peddling in connection with the construction, alteration, and
repair of public improvements often result in poor quality of
material and workmanship to the detriment of the public, deprive the
public of the full benefits of fair competition among prime
contractors and subcontractors, and lead to insolvencies, loss of
wages to employees, and other evils.

4103. Nothing in this chapter limits or diminishes any rights or
remedies, either legal or equitable, which:

(a) An original or substituted subcontractor may have against the
prime contractor, his or her successors or assigns.

(b) The state or any county, city, body politic, or public agency
may have against the prime contractor, his or her successors or
assigns, including the right to take over and complete the contract.

4104. Any officer, department, board, or commission taking bids for
the construction of any public work or improvement shall provide in
the specifications prepared for the work or improvement or in the
general conditions under which bids will be received for the doing of
the work incident to the public work or improvement that any person
making a bid or offer to perform the work, shall, in his or her bid
or offer, set forth:

(a) (1) The name, the location of the place of business, and the
California contractor license number of each subcontractor who will
perform work or labor or render service to the prime contractor in or
about the construction of the work or improvement, or a
subcontractor licensed by the State of California who, under
subcontract to the prime contractor, specially fabricates and
installs a portion of the work or improvement according to detailed
drawings contained in the plans and specifications, in an amount in
excess of one-half of 1 percent of the prime contractor's total bid
or, in the case of bids or offers for the construction of streets or
highways, including bridges, in excess of one-half of 1 percent of
the prime contractor's total bid or ten thousand dollars ($10,000),
whichever is greater.

(2) An inadvertent error in listing the California contractor
license number provided pursuant to paragraph (1) shall not be
grounds for filing a bid protest or grounds for considering the bid
nonresponsive if the corrected contractor's license number is
submitted to the public entity by the prime contractor within 24
hours after the bid opening and provided the corrected contractor's
license number corresponds to the submitted name and location for
that subcontractor.

(3) (A) Subject to subparagraph (B), any information requested by
the officer, department, board, or commission concerning any
subcontractor who the prime contractor is required to list under this
subdivision, other than the subcontractor's name, location of
business, and California contractor license number, may be submitted
by the prime contractor up to 24 hours after the deadline established
by the officer, department, board, or commission for receipt of bids
by prime contractors.

(B) A state or local agency may implement subparagraph (A) at its
option.

(b) The portion of the work that will be done by each
subcontractor under this act. The prime contractor shall list only
one subcontractor for each portion as is defined by the prime
contractor in his or her bid.

(c) This section shall become operative on July 1, 2014.
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4104.5. (a) The officer, department, board, or commission taking
bids for construction of any public work or improvement shall specify
in the bid invitation and public notice the place the bids of the
prime contractors are to be received and the time by which they shall
be received. The date and time shall be extended by no less than 72
hours if the officer, department, board, or commission issues any
material changes, additions, or deletions to the invitation later
than 72 hours prior to the bid closing. Any bids received after the
time specified in the notice or any extension due to material changes
shall be returned unopened.

(b) As used in this section, the term "material change" means a
change with a substantial cost impact on the total bid as determined
by the awarding agency.

(c) As used in this section, the term "bid invitation" shall
include any documents issued to prime contractors that contain
descriptions of the work to be bid or the content, form, or manner of
submission of bids by bidders.

4105. Circumvention by a general contractor who bids as a prime
contractor of the requirement under Section 4104 for him or her to
list his or her subcontractors, by the device of listing another
contractor who will in turn sublet portions constituting the majority
of the work covered by the prime contract, shall be considered a
violation of this chapter and shall subject that prime contractor to
the penalties set forth in Sections 4110 and 4111.

4106. If a prime contractor fails to specify a subcontractor or if
a prime contractor specifies more than one subcontractor for the same
portion of work to be performed under the contract in excess of
one-half of 1 percent of the prime contractor's total bid, the prime
contractor agrees that he or she is fully qualified to perform that
portion himself or herself, and that the prime contractor shall
perform that portion himself or herself.

If after award of contract, the prime contractor subcontracts,
except as provided for in Sections 4107 or 4109, any such portion of
the work, the prime contractor shall be subject to the penalties
named in Section 4111.

4107. A prime contractor whose bid is accepted may not:

(a) Substitute a person as subcontractor in place of the
subcontractor listed in the original bid, except that the awarding
authority, or its duly authorized officer, may, except as otherwise
provided in Section 4107.5, consent to the substitution of another
person as a subcontractor in any of the following situations:

(1) When the subcontractor listed in the bid, after having had a
reasonable opportunity to do so, fails or refuses to execute a
written contract for the scope of work specified in the subcontractor'
s bid and at the price specified in the subcontractor's bid, when
that written contract, based upon the general terms, conditions,
plans, and specifications for the project involved or the terms of
that subcontractor's written bid, is presented to the subcontractor
by the prime contractor.

(2) When the listed subcontractor becomes insolvent or the subject
of an order for relief in bankruptcy.

(3) When the listed subcontractor fails or refuses to perform his
or her subcontract.

(4) When the listed subcontractor fails or refuses to meet the
bond requirements of the prime contractor as set forth in Section
4108.

(5) When the prime contractor demonstrates to the awarding
authority, or its duly authorized officer, subject to the further
provisions set forth in Section 4107.5, that the name of the
subcontractor was listed as the result of an inadvertent clerical
error.

(6) When the listed subcontractor is not licensed pursuant to the
Contractors License Law.

(7) When the awarding authority, or its duly authorized officer,
determines that the work performed by the listed subcontractor is
substantially unsatisfactory and not in substantial accordance with
the plans and specifications, or that the subcontractor is
substantially delaying or disrupting the progress of the work.

(8) When the listed subcontractor is ineligible to work on a
public works project pursuant to Section 1777.1 or 1777.7 of the
Labor Code.

(9) When the awarding authority determines that a listed
subcontractor is not a responsible contractor.
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Prior to approval of the prime contractor's request for the
substitution, the awarding authority, or its duly authorized officer,
shall give notice in writing to the listed subcontractor of the
prime contractor's request to substitute and of the reasons for the
request. The notice shall be served by certified or registered mail
to the last known address of the subcontractor. The listed
subcontractor who has been so notified has five working days within
which to submit written objections to the substitution to the
awarding authority. Failure to file these written objections
constitutes the listed subcontractor's consent to the substitution.

If written objections are filed, the awarding authority shall give
notice in writing of at least five working days to the listed
subcontractor of a hearing by the awarding authority on the prime
contractor's request for substitution.

(b) Permit a subcontract to be voluntarily assigned or transferred
or allow it to be performed by anyone other than the original
subcontractor listed in the original bid, without the consent of the
awarding authority, or its duly authorized officer.

(c) Other than in the performance of "change orders" causing
changes or deviations from the original contract, sublet or
subcontract any portion of the work in excess of one-half of 1
percent of the prime contractor's total bid as to which his or her
original bid did not designate a subcontractor.

4107.2. No subcontractor listed by a prime contractor under Section
4104 as furnishing and installing carpeting, shall voluntarily

sublet his or her subcontract with respect to any portion of the
labor to be performed unless he or she specified the subcontractor in
his or her bid for that subcontract to the prime contractor.

4107.5. The prime contractor as a condition to assert a claim of
inadvertent clerical error in the listing of a subcontractor shall
within two working days after the time of the prime bid opening by
the awarding authority give written notice to the awarding authority
and copies of that notice to both the subcontractor he or she claims
to have listed in error and the intended subcontractor who had bid to
the prime contractor prior to bid opening.

Any listed subcontractor who has been notified by the prime
contractor in accordance with this section as to an inadvertent
clerical error shall be allowed six working days from the time of the
prime bid opening within which to submit to the awarding authority
and to the prime contractor written objection to the prime contractor'
s claim of inadvertent clerical error. Failure of the listed
subcontractor to file the written notice within the six working days
shall be primary evidence of his or her agreement that an inadvertent
clerical error was made.

The awarding authority shall, after a public hearing as provided
in Section 4107 and in the absence of compelling reasons to the
contrary, consent to the substitution of the intended subcontractor:

(a) If (1) the prime contractor, (2) the subcontractor listed in
error, and (3) the intended subcontractor each submit an affidavit to
the awarding authority along with such additional evidence as the
parties may wish to submit that an inadvertent clerical error was in
fact made, provided that the affidavits from each of the three
parties are filed within eight working days from the time of the
prime bid opening, or

(b) If the affidavits are filed by both the prime contractor and
the intended subcontractor within the specified time but the
subcontractor whom the prime contractor claims to have listed in
error does not submit within six working days, to the awarding
authority and to the prime contractor, written objection to the prime
contractor's claim of inadvertent clerical error as provided in this
section.

If the affidavits are filed by both the prime contractor and the
intended subcontractor but the listed subcontractor has, within six
working days from the time of the prime bid opening, submitted to the
awarding authority and to the prime contractor written objection to
the prime contractor's claim of inadvertent clerical error, the
awarding authority shall investigate the claims of the parties and
shall hold a public hearing as provided in Section 4107 to determine
the validity of those claims. Any determination made shall be based
on the facts contained in the declarations submitted under penalty of
perjury by all three parties and supported by testimony under oath
and subject to cross-examination. The awarding authority may, on its
own motion or that of any other party, admit testimony of other
contractors, any bid registries or depositories, or any other party
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in possession of facts which may have a bearing on the decision of
the awarding authority.

4107.7. If a contractor who enters into a contract with a public
entity for investigation, removal or remedial action, or disposal
relative to the release or presence of a hazardous material or
hazardous waste fails to pay a subcontractor registered as a
hazardous waste hauler pursuant to Section 25163 of the Health and
Safety Code within 10 days after the investigation, removal or
remedial action, or disposal is completed, the subcontractor may
serve a stop notice upon the public entity in accordance with Chapter
4 (commencing with Section 9350) of Title 3 of Part 6 of Division 4
of the Civil Code.

4108. (a) It shall be the responsibility of each subcontractor
submitting bids to a prime contractor to be prepared to submit a
faithful performance and payment bond or bonds if so requested by the
prime contractor.

(b) In the event any subcontractor submitting a bid to a prime
contractor does not, upon the request of the prime contractor and at
the expense of the prime contractor at the established charge or
premium therefor, furnish to the prime contractor a bond or bonds
issued by an admitted surety wherein the prime contractor shall be
named the obligee, guaranteeing prompt and faithful performance of
the subcontract and the payment of all claims for labor and materials
furnished or used in and about the work to be done and performed
under the subcontract, the prime contractor may reject the bid and
make a substitution of another subcontractor subject to Section 4107.

(c) (1) The bond or bonds may be required under this section only
if the prime contractor in his or her written or published request
for subbids clearly specifies the amount and requirements of the bond
or bonds.

(2) If the expense of the bond or bonds required under this
section is to be borne by the subcontractor, that requirement shall
also be specified in the prime contractor's written or published
request for subbids.

(3) The prime contractor's failure to specify bond requirements,
in accordance with this subdivision, in the written or published
request for subbids shall preclude the prime contractor from imposing
bond requirements under this section.

4109. Subletting or subcontracting of any portion of the work in
excess of one-half of 1 percent of the prime contractor's total bid
as to which no subcontractor was designated in the original bid shall
only be permitted in cases of public emergency or necessity, and
then only after a finding reduced to writing as a public record of
the awarding authority setting forth the facts constituting the
emergency or necessity.

4110. A prime contractor violating any of the provisions of this
chapter violates his or her contract and the awarding authority may
exercise the option, in its own discretion, of (1) canceling his or
her contract or (2) assessing the prime contractor a penalty in an
amount of not more than 10 percent of the amount of the subcontract
involved, and this penalty shall be deposited in the fund out of
which the prime contract is awarded. In any proceedings under this
section the prime contractor shall be entitled to a public hearing
and to five days' notice of the time and place thereof.

4111. Violation of this chapter by a licensee under Chapter 9
(commencing with Section 7000) of Division 3 of the Business and
Professions Code constitutes grounds for disciplinary action by the
Contractors State License Board, in addition to the penalties
prescribed in Section 4110.

4112. The failure on the part of a contractor to comply with any
provision of this chapter does not constitute a defense to the
contractor in any action brought against the contractor by a
subcontractor.

http://www .leginfo.ca.gov/cgi-bin/displaycode?section=pcc&group=04001-05000&file=4100-4114[11/19/2015 1:51:58 PM]



CA Codes (pcc:4100-4114)

4113. As used in this chapter, the word "subcontractor" shall mean
a contractor, within the meaning of the provisions of Chapter 9
(commencing with Section 7000) of Division 3 of the Business and
Professions Code, who contracts directly with the prime contractor.

"Prime contractor" shall mean the contractor who contracts
directly with the awarding authority.

4114. The county board of supervisors, when it is the awarding
authority, may delegate its functions under Sections 4107 and 4110 to
any officer designated by the board.

The authorized officer shall make a written recommendation to the
board of supervisors. The board of supervisors may adopt the
recommendation without further notice or hearing, or may set the
matter for a de novo hearing before the board.
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Subpart A—General Provisions
% Back to Top

§75.1 Purpose.

This part establishes the requirements to be followed to ensure the objectives of Section
3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u) (Section 3) are met.
The purpose of Section 3 is to ensure that economic opportunities, most importantly
employment, generated by certain HUD financial assistance shall be directed to low- and
very low-income persons, particularly those who are recipients of government assistance for
housing or residents of the community in which the Federal assistance is spent.

% Back to Top
§75.3 Applicability.

(a) General applicability. Section 3 applies to public housing financial assistance and
Section 3 projects, as follows:

(1) Public housing financial assistance. Public housing financial assistance means:

(i) Development assistance provided pursuant to section 5 of the United States Housing
Act of 1937 (the 1937 Act);

(ii) Operations and management assistance provided pursuant to section 9(e) of the
1937 Act;

(iii) Development, modernization, and management assistance provided pursuant to
section 9(d) of the 1937 Act; and

(iv) The entirety of a mixed-finance development project as described in 24 CFR
905.604, regardless of whether the project is fully or partially assisted with public housing
financial assistance as defined in paragraphs (a)(1)(i) through (iii) of this section.

(2) Section 3 projects. (i) Section 3 projects means housing rehabilitation, housing
construction, and other public construction projects assisted under HUD programs that
provide housing and community development financial assistance when the total amount of
assistance to the project exceeds a threshold of $200,000. The threshold is $100,000 where
the assistance is from the Lead Hazard Control and Healthy Homes programs, as authorized
by Sections 501 or 502 of the Housing and Urban Development Act of 1970 (12 U.S.C.
1701z-1 or 1701z-2), the Lead-Based Paint Poisoning Prevention Act (42 U.S.C 4801 et
seq.); and the Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 4851
et seq.). The project is the site or sites together with any building(s) and improvements

located on the site(s) that are under common ownership, management, and financing.
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(i) The Secretary must update the thresholds provided in paragraph (a)(2)(i) of this
section not less than once every 5 years based on a national construction cost inflation factor
through FEDERAL REGISTER notice not subject to public comment. When the Secretary finds
it is warranted to ensure compliance with Section 3, the Secretary may adjust, regardless of
the national construction cost factor, such thresholds through FEDERAL REGISTER notice,
subject to public comment.

(iii) The requirements in this part apply to an entire Section 3 project, regardless of
whether the project is fully or partially assisted under HUD programs that provide housing
and community development financial assistance.

(b) Contracts for materials. Section 3 requirements do not apply to material supply
contracts.

(c) Indian and Tribal preferences. Contracts, subcontracts, grants, or subgrants subject
to Section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C.
5307(b)) or subject to tribal preference requirements as authorized under 101(k) of the Native
American Housing Assistance and Self-Determination Act (25 U.S.C. 4111(k)) must provide
preferences in employment, training, and business opportunities to Indians and Indian
organizations, and are therefore not subject to the requirements of this part.

(d) Other HUD assistance and other Federal assistance. Recipients that are not subject
to Section 3 are encouraged to consider ways to support the purpose of Section 3.

% Back to Top
§75.5 Definitions.

The terms HUD, Public housing, and Public Housing Agency (PHA) are defined in 24
CFR part 5. The following definitions also apply to this part:

1937 Act means the United States Housing Act of 1937, 42 U.S.C. 1437 et seq.
Contractor means any entity entering into a contract with:

(1) A recipient to perform work in connection with the expenditure of public housing
financial assistance or for work in connection with a Section 3 project; or

(2) A subrecipient for work in connection with a Section 3 project.

Labor hours means the number of paid hours worked by persons on a Section 3 project
or by persons employed with funds that include public housing financial assistance.

Low-income person means a person as defined in Section 3(b)(2) of the 1937 Act.

Material supply contracts means contracts for the purchase of products and materials,
including, but not limited to, lumber, drywall, wiring, concrete, pipes, toilets, sinks, carpets,
and office supplies.
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Professional services means non-construction services that require an advanced degree
or professional licensing, including, but not limited to, contracts for legal services, financial
consulting, accounting services, environmental assessment, architectural services, and civil
engineering services.

Public housing financial assistance means assistance as defined in §75.3(a)(1).

Public housing project is defined in 24 CFR 905.108.

Recipient means any entity that receives directly from HUD public housing financial
assistance or housing and community development assistance that funds Section 3 projects,
including, but not limited to, any State, local government, instrumentality, PHA, or other public
agency, public or private nonprofit organization.

Section 3 means Section 3 of the Housing and Urban Development Act of 1968, as
amended (12 U.S.C. 1701u).

Section 3 business concern means:

(1) A business concern meeting at least one of the following criteria, documented within
the last six-month period:

(i) It is at least 51 percent owned and controlled by low- or very low-income persons;

(ii) Over 75 percent of the labor hours performed for the business over the prior three-
month period are performed by Section 3 workers; or

(iii) It is a business at least 51 percent owned and controlled by current public housing
residents or residents who currently live in Section 8-assisted housing.

(2) The status of a Section 3 business concern shall not be negatively affected by a prior
arrest or conviction of its owner(s) or employees.

(3) Nothing in this part shall be construed to require the contracting or subcontracting of
a Section 3 business concern. Section 3 business concerns are not exempt from meeting the
specifications of the contract.

Section 3 project means a project defined in §75.3(a)(2).
Section 3 worker means:

(1) Any worker who currently fits or when hired within the past five years fit at least one
of the following categories, as documented:

(i) The worker's income for the previous or annualized calendar year is below the income
limit established by HUD.

(ii) The worker is employed by a Section 3 business concern.
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(iii) The worker is a YouthBuild participant.

(2) The status of a Section 3 worker shall not be negatively affected by a prior arrest or
conviction.

(3) Nothing in this part shall be construed to require the employment of someone who
meets this definition of a Section 3 worker. Section 3 workers are not exempt from meeting
the qualifications of the position to be filled.

Section 8-assisted housing refers to housing receiving project-based rental assistance or
tenant-based assistance under Section 8 of the 1937 Act.

Service area or the neighborhood of the project means an area within one mile of the
Section 3 project or, if fewer than 5,000 people live within one mile of a Section 3 project,
within a circle centered on the Section 3 project that is sufficient to encompass a population
of 5,000 people according to the most recent U.S. Census.

Small PHA means a public housing authority that manages or operates fewer than 250
public housing units.

Subcontractor means any entity that has a contract with a contractor to undertake a
portion of the contractor's obligation to perform work in connection with the expenditure of
public housing financial assistance or for a Section 3 project.

Subrecipient has the meaning provided in the applicable program regulations or in 2
CFR 200.93.

Targeted Section 3 worker has the meanings provided in §§75.11, 75.21, or 75.29, and
does not exclude an individual that has a prior arrest or conviction.

Very low-income person means the definition for this term set forth in section 3(b)(2) of
the 1937 Act.

YouthBuild programs refers to YouthBuild programs receiving assistance under the
Workforce Innovation and Opportunity Act (29 U.S.C. 3226).

t Back to Top
§75.7 Requirements applicable to HUD NOFAs for Section 3 covered programs.

All notices of funding availability (NOFAs) issued by HUD that announce the availability
of funding covered by §75.3 will include notice that this part is applicable to the funding and
may include, as appropriate for the specific NOFA, points or bonus points for the quality of
Section 3 plans.

% Back to Top
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Subpart B—Additional Provisions for Public Housing Financial
Assistance

t Back to Top
§75.9 Requirements.

(a) Employment and training. (1) Consistent with existing Federal, state, and local laws
and regulations, PHAs or other recipients receiving public housing financial assistance, and
their contractors and subcontractors, must make their best efforts to provide employment and
training opportunities generated by the public housing financial assistance to Section 3
workers.

(2) PHAs or other recipients, and their contractors and subcontractors, must make their
best efforts described in paragraph (a)(1) of this section in the following order of priority:

(i) To residents of the public housing projects for which the public housing financial
assistance is expended;

(i) To residents of other public housing projects managed by the PHA that is providing
the assistance or for residents of Section 8-assisted housing managed by the PHA;

(iii) To participants in YouthBuild programs; and

(iv) To low- and very low-income persons residing within the metropolitan area (or
nonmetropolitan county) in which the assistance is expended.

(b) Contracting. (1) Consistent with existing Federal, state, and local laws and
regulations, PHAs and other recipients of public housing financial assistance, and their
contractors and subcontractors, must make their best efforts to award contracts and
subcontracts to business concerns that provide economic opportunities to Section 3 workers.

(2) PHAs and other recipients, and their contractors and subcontractors, must make their
best efforts described in paragraph (b)(1) of this section in the following order of priority:

(i) To Section 3 business concerns that provide economic opportunities for residents of
the public housing projects for which the assistance is provided;

(i) To Section 3 business concerns that provide economic opportunities for residents of
other public housing projects or Section-8 assisted housing managed by the PHA that is
providing the assistance;

(iii) To YouthBuild programs; and

(iv) To Section 3 business concerns that provide economic opportunities to Section 3
workers residing within the metropolitan area (or nonmetropolitan county) in which the
assistance is provided.

4 Rark tn Tnn
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§75.11 Targeted Section 3 worker for public housing financial assistance.

(a) Targeted Section 3 worker. A Targeted Section 3 worker for public housing financial
assistance means a Section 3 worker who is:

(1) A worker employed by a Section 3 business concern; or

(2) A worker who currently fits or when hired fit at least one of the following categories,
as documented within the past five years:

(i) A resident of public housing or Section 8-assisted housing;

(ii) A resident of other public housing projects or Section 8-assisted housing managed by
the PHA that is providing the assistance; or

(iii) A YouthBuild participant.
(b) [Reserved]

% Back to Top

§75.13 Section 3 safe harbor.

(a) General. PHAs and other recipients will be considered to have complied with
requirements in this part, in the absence of evidence to the contrary, if they:

(1) Certify that they have followed the prioritization of effort in §75.9; and

(2) Meet or exceed the applicable Section 3 benchmarks as described in paragraph (b)
of this section.

(b) Establishing benchmarks. (1) HUD will establish Section 3 benchmarks for Section 3
workers or Targeted Section 3 workers or both through a document published in the FEDERAL
REGISTER. HUD may establish a single nationwide benchmark for Section 3 workers and a
single nationwide benchmark for Targeted Section 3 workers, or may establish multiple
benchmarks based on geography, the type of public housing financial assistance, or other
variables. HUD will update the benchmarks through a document published in the FEDERAL
REGISTER, subject to public comment, not less frequently than once every 3 years. Such
notice shall include aggregate data on labor hours and the proportion of PHAs and other
recipients meeting benchmarks, as well as other metrics reported pursuant to §75.15 as
deemed appropriate by HUD, for the 3 most recent reporting years.

(2) In establishing the Section 3 benchmarks, HUD may consider the industry averages
for labor hours worked by specific categories of workers or in different localities or regions;
averages for labor hours worked by Section 3 workers and Targeted Section 3 workers as
reported by recipients pursuant to this section; and any other factors HUD deems important.
In establishing the Section 3 benchmarks, HUD will exclude professional services from the

total number of labor hours as such hours are excluded from the total number of labor hours

to he ranortad nar 875 15(a)(4)
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(3) Section 3 benchmarks will consist of the following two ratios:

(i) The number of labor hours worked by Section 3 workers divided by the total number
of labor hours worked by all workers funded by public housing financial assistance in the
PHA's or other recipient's fiscal year.

(ii) The number of labor hours worked by Targeted Section 3 workers, as defined in
§75.11(a), divided by the total number of labor hours worked by all workers funded by public
housing financial assistance in the PHA's or other recipient's fiscal year.

t Back to Top
§75.15 Reporting.

(a) Reporting of labor hours. (1) For public housing financial assistance, PHAs and other
recipients must report in a manner prescribed by HUD:

(i) The total number of labor hours worked;
(ii) The total number of labor hours worked by Section 3 workers; and
(iii) The total number of labor hours worked by Targeted Section 3 workers.

(2) Section 3 workers' and Targeted Section 3 workers' labor hours may be counted for
five years from when their status as a Section 3 worker or Targeted Section 3 worker is
established pursuant to §75.31.

(3) The labor hours reported under paragraph (a)(1) of this section must include the total
number of labor hours worked with public housing financial assistance in the fiscal year of the
PHA or other recipient, including labor hours worked by any contractors and subcontractors
that the PHA or other recipient is required, or elects pursuant to paragraph (a)(4) of this
section, to report.

(4) PHAs and other recipients reporting under this section, as well as contractors and
subcontractors who report to PHAs and recipients, may report labor hours by Section 3
workers, under paragraph (a)(1)(ii) of this section, and labor hours by Targeted Section 3
workers, under paragraph (a)(1)(iii) of this section, from professional services without
including labor hours from professional services in the total number of labor hours worked
under paragraph (a)(1)(i) of this section. If a contract covers both professional services and
other work and the PHA, other recipient, contractor, or subcontractor chooses not to report
labor hours from professional services, the labor hours under the contract that are not from
professional services must still be reported.

(5) PHAs and other recipients may report on the labor hours of the PHA, the recipient, a
contractor, or a subcontractor based on the employer's good faith assessment of the labor
hours of a full-time or part-time employee informed by the employer's existing salary or time
and attendance based payroll systems, unless the project or activity is otherwise subject to
requirements specifying time and attendance reporting.
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(b) Additional reporting if Section 3 benchmarks are not met. If the PHA's or other
recipient's reporting under paragraph (a) of this section indicates that the PHA or other
recipient has not met the Section 3 benchmarks described in §75.13, the PHA or other
recipient must report in a form prescribed by HUD on the qualitative nature of its Section 3
compliance activities and those of its contractors and subcontractors. Such qualitative efforts
may, for example, include but are not limited to the following:

(1) Engaged in outreach efforts to generate job applicants who are Targeted Section 3
workers.

(2) Provided training or apprenticeship opportunities.

(3) Provided technical assistance to help Section 3 workers compete for jobs (e.g.,
resume assistance, coaching).

(4) Provided or connected Section 3 workers with assistance in seeking employment
including: drafting resumes, preparing for interviews, and finding job opportunities connecting
residents to job placement services.

(5) Held one or more job fairs.

(6) Provided or referred Section 3 workers to services supporting work readiness and
retention (e.g., work readiness activities, interview clothing, test fees, transportation, child
care).

(7) Provided assistance to apply for/or attend community college, a four-year educational
institution, or vocational/technical training.

(8) Assisted Section 3 workers to obtain financial literacy training and/or coaching.

(9) Engaged in outreach efforts to identify and secure bids from Section 3 business
concerns.

(10) Provided technical assistance to help Section 3 business concerns understand and
bid on contracts.

(11) Divided contracts into smaller jobs to facilitate participation by Section 3 business
concerns.

(12) Provided bonding assistance, guaranties, or other efforts to support viable bids from
Section 3 business concerns.

(13) Promoted use of business registries designed to create opportunities for
disadvantaged and small businesses.

(14) Outreach, engagement, or referrals with the state one-stop system as defined in
Section 121(e)(2) of the Workforce Innovation and Opportunity Act.

https://www.ecfr.gov/cgi-bin/text-idx?SID=2e269d610b34773360e3f06925849a5b&mc=true&node=pt24.1.75&rgn=div5 97



6/17/2021 Electronic Code of Federal Regulations (eCFR)

(c) Reporting frequency. Unless otherwise provided, PHAs or other recipients must
report annually to HUD under paragraph (a) of this section, and, where required, under
paragraph (b) of this section, in a manner consistent with reporting requirements for the
applicable HUD program.

(d) Reporting by Small PHAs. Small PHAs may elect not to report under paragraph (a) of
this section. Small PHAs that make such election are required to report on their qualitative
efforts, as described in paragraph (b) of this section, in a manner consistent with reporting
requirements for the applicable HUD program.

t Back to Top
§75.17 Contract provisions.

(a) PHAs or other recipients must include language in any agreement or contract to
apply Section 3 to contractors.

(b) PHAS or other recipients must require contractors to include language in any contract
or agreement to apply Section 3 to subcontractors.

(c) PHAs or other recipients must require all contractors and subcontractors to meet the
requirements of §75.9, regardless of whether Section 3 language is included in contracts.

t Back to Top

Subpart C—Additional Provisions for Housing and Community
Development Financial Assistance

% Back to Top
§75.19 Requirements.

(a) Employment and training. (1) To the greatest extent feasible, and consistent with
existing Federal, state, and local laws and regulations, recipients covered by this subpart
shall ensure that employment and training opportunities arising in connection with Section 3
projects are provided to Section 3 workers within the metropolitan area (or nonmetropolitan
county) in which the project is located.

(2) Where feasible, priority for opportunities and training described in paragraph (a)(1) of
this section should be given to:

(i) Section 3 workers residing within the service area or the neighborhood of the project,
and

(i) Participants in YouthBuild programs.

(b) Contracting. (1) To the greatest extent feasible, and consistent with existing Federal,

state, and local laws and regulations, recipients covered by this subpart shall ensure
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concerns that provide economic opportunities to Section 3 workers residing within the
metropolitan area (or nonmetropolitan county) in which the project is located.

(2) Where feasible, priority for contracting opportunities described in paragraph (b)(1) of
this section should be given to:

(i) Section 3 business concerns that provide economic opportunities to Section 3
workers residing within the service area or the neighborhood of the project, and

(ii) YouthBuild programs.
% Back to Top

§75.21 Targeted Section 3 worker for housing and community development financial
assistance.

(a) Targeted Section 3 worker. A Targeted Section 3 worker for housing and community
development financial assistance means a Section 3 worker who is:

(1) A worker employed by a Section 3 business concern; or

(2) A worker who currently fits or when hired fit at least one of the following categories,
as documented within the past five years:

(i) Living within the service area or the neighborhood of the project, as defined in §75.5;
or

(ii) A YouthBuild participant.
(b) [Reserved]

t Back to Top

§75.23 Section 3 safe harbor.

(a) General. Recipients will be considered to have complied with requirements in this
part, in the absence of evidence to the contrary if they:

(1) Certify that they have followed the prioritization of effort in §75.19; and

(2) Meet or exceed the applicable Section 3 benchmark as described in paragraph (b) of
this section.

(b) Establishing benchmarks. (1) HUD will establish Section 3 benchmarks for Section 3
workers or Targeted Section 3 workers or both through a document published in the FEDERAL
REGISTER. HUD may establish a single nationwide benchmark for Section 3 workers and a
single nationwide benchmark for Targeted Section 3 workers, or may establish multiple
benchmarks based on geography, the nature of the Section 3 project, or other variables.
HUD will update the benchmarks through a document published in the FEDERAL REGISTER,
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subject to public comment, not less frequently than once every 3 years. Such notice shall
include aggregate data on labor hours and the proportion of recipients meeting benchmarks,
as well as other metrics reported pursuant to §75.25 as deemed appropriate by HUD, for the
3 most recent reporting years.

(2) In establishing the Section 3 benchmarks, HUD may consider the industry averages
for labor hours worked by specific categories of workers or in different localities or regions;
averages for labor hours worked by Section 3 workers and Targeted Section 3 workers as
reported by recipients pursuant to this section; and any other factors HUD deems important.
In establishing the Section 3 benchmarks, HUD will exclude professional services from the
total number of labor hours as such hours are excluded from the total number of labor hours
to be reported per §75.25(a)(4).

(3) Section 3 benchmarks will consist of the following two ratios:

(i) The number of labor hours worked by Section 3 workers divided by the total number
of labor hours worked by all workers on a Section 3 project in the recipient's program year.

(if) The number of labor hours worked by Targeted Section 3 workers as defined in
§75.21(a), divided by the total number of labor hours worked by all workers on a Section 3
project in the recipient's program year.

% Back to Top
§75.25 Reporting.

(a) Reporting of labor hours. (1) For Section 3 projects, recipients must report in a
manner prescribed by HUD:

(i) The total number of labor hours worked;
(i) The total number of labor hours worked by Section 3 workers; and
(iii) The total number of labor hours worked by Targeted Section 3 workers.

(2) Section 3 workers' and Targeted Section 3 workers' labor hours may be counted for
five years from when their status as a Section 3 worker or Targeted Section 3 worker is
established pursuant to §75.31.

(3) The labor hours reported under paragraph (a)(1) of this section must include the total
number of labor hours worked on a Section 3 project, including labor hours worked by any
subrecipients, contractors and subcontractors that the recipient is required, or elects
pursuant to paragraph (a)(4) of this section, to report.

(4) Recipients reporting under this section, as well as subrecipients, contractors and
subcontractors who report to recipients, may report labor hours by Section 3 workers, under
paragraph (a)(1)(ii) of this section, and labor hours by Targeted Section 3 workers, under
paragraph (a)(1)(iii) of this section, from professional services without including labor hours
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from professional services in the total number of labor hours worked under paragraph (a)(1)
(i) of this section. If a contract covers both professional services and other work and the
recipient or contractor or subcontractor chooses not to report labor hours from professional
services, the labor hours under the contract that are not from professional services must still
be reported.

(5) Recipients may report their own labor hours or that of a subrecipient, contractor, or
subcontractor based on the employer's good faith assessment of the labor hours of a full-
time or part-time employee informed by the employer's existing salary or time and
attendance based payroll systems, unless the project or activity is otherwise subject to
requirements specifying time and attendance reporting.

(b) Additional reporting if Section 3 benchmarks are not met. If the recipient's reporting
under paragraph (a) of this section indicates that the recipient has not met the Section 3
benchmarks described in §75.23, the recipient must report in a form prescribed by HUD on
the qualitative nature of its activities and those its contractors and subcontractors pursued.
Such qualitative efforts may, for example, include but are not limited to the following:

(1) Engaged in outreach efforts to generate job applicants who are Targeted Section 3
workers.

(2) Provided training or apprenticeship opportunities.

(3) Provided technical assistance to help Section 3 workers compete for jobs (e.g.,
resume assistance, coaching).

(4) Provided or connected Section 3 workers with assistance in seeking employment
including: drafting resumes, preparing for interviews, and finding job opportunities connecting
residents to job placement services.

(5) Held one or more job fairs.

(6) Provided or referred Section 3 workers to services supporting work readiness and
retention (e.g., work readiness activities, interview clothing, test fees, transportation, child
care).

(7) Provided assistance to apply for/or attend community college, a four-year educational
institution, or vocational/technical training.

(8) Assisted Section 3 workers to obtain financial literacy training and/or coaching.

(9) Engaged in outreach efforts to identify and secure bids from Section 3 business
concerns.

(10) Provided technical assistance to help Section 3 business concerns understand and
bid on contracts.
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(11) Divided contracts into smaller jobs to facilitate participation by Section 3 business
concerns.

(12) Provided bonding assistance, guaranties, or other efforts to support viable bids from
Section 3 business concerns.

(13) Promoted use of business registries designed to create opportunities for
disadvantaged and small businesses.

(14) Outreach, engagement, or referrals with the state one-stop system as defined in
Section 121(e)(2) of the Workforce Innovation and Opportunity Act.

(c) Reporting frequency. Unless otherwise provided, recipients must report annually to
HUD under paragraph (a) of this section, and, where required, under paragraph (b) of this
section, on all projects completed within the reporting year in a manner consistent with
reporting requirements for the applicable HUD program.

% Back to Top
§75.27 Contract provisions.

(a) Recipients must include language applying Section 3 requirements in any
subrecipient agreement or contract for a Section 3 project.

(b) Recipients of Section 3 funding must require subrecipients, contractors, and
subcontractors to meet the requirements of §75.19, regardless of whether Section 3
language is included in recipient or subrecipient agreements, program regulatory
agreements, or contracts.

t Back to Top

Subpart D—Provisions for Multiple Funding Sources, Recordkeeping,
and Compliance

% Back to Top
§75.29 Multiple funding sources.

(a) If a housing rehabilitation, housing construction or other public construction project is
subject to Section 3 pursuant to §75.3(a)(1) and (2), the recipient must follow subpart B of
this part for the public housing financial assistance and may follow either subpart B or C of
this part for the housing and community development financial assistance. For such a
project, the following applies:

(1) For housing and community development financial assistance, a Targeted Section 3
worker is any worker who meets the definition of a Targeted Section 3 worker in either
subpart B or C of this part; and
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(2) The recipients of both sources of funding shall report on the housing rehabilitation,
housing construction, or other public construction project as a whole and shall identify the
multiple associated recipients. PHAs and other recipients must report the following
information:

(i) The total number of labor hours worked on the project;
(ii) The total number of labor hours worked by Section 3 workers on the project; and

(iif) The total number of labor hours worked by Targeted Section 3 workers on the
project.

(b) If a housing rehabilitation, housing construction, or other public construction project is
subject to Section 3 because the project is assisted with funding from multiple sources of
housing and community development assistance that exceed the thresholds in §75.3(a)(2),
the recipient or recipients must follow subpart C of this part, and must report to the applicable
HUD program office, as prescribed by HUD.

t Back to Top
§75.31 Recordkeeping.

(a) HUD shall have access to all records, reports, and other documents or items of the
recipient that are maintained to demonstrate compliance with the requirements of this part, or
that are maintained in accordance with the regulations governing the specific HUD program
by which the Section 3 project is governed, or the public housing financial assistance is
provided or otherwise made available to the recipient, subrecipient, contractor, or
subcontractor.

(b) Recipients must maintain documentation, or ensure that a subrecipient, contractor, or
subcontractor that employs the worker maintains documentation, to ensure that workers
meet the definition of a Section 3 worker or Targeted Section 3 worker, at the time of hire or
the first reporting period, as follows:

(1) For a worker to qualify as a Section 3 worker, one of the following must be
maintained:

(i) A worker's self-certification that their income is below the income limit from the prior
calendar year;

(i) A worker's self-certification of participation in a means-tested program such as public
housing or Section 8-assisted housing;

(iii) Certification from a PHA, or the owner or property manager of project-based Section
8-assisted housing, or the administrator of tenant-based Section 8-assisted housing that the
worker is a participant in one of their programs;
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(iv) An employer's certification that the worker's income from that employer is below the
income limit when based on an employer's calculation of what the worker's wage rate would
translate to if annualized on a full-time basis; or

(v) An employer's certification that the worker is employed by a Section 3 business
concern.

(2) For a worker to qualify as a Targeted Section 3 worker, one of the following must be
maintained:

(i) For a worker to qualify as a Targeted Section 3 worker under subpart B of this part:

(A) A worker's self-certification of participation in public housing or Section 8-assisted
housing programs;

(B) Certification from a PHA, or the owner or property manager of project-based Section
8-assisted housing, or the administrator of tenant-based Section 8-assisted housing that the
worker is a participant in one of their programs;

(C) An employer's certification that the worker is employed by a Section 3 business
concern; or

(D) A worker's certification that the worker is a YouthBuild participant.
(i) For a worker to qualify as a Targeted Section 3 worker under subpart C of this part:

(A) An employer's confirmation that a worker's residence is within one mile of the work
site or, if fewer than 5,000 people live within one mile of a work site, within a circle centered
on the work site that is sufficient to encompass a population of 5,000 people according to the
most recent U.S. Census;

(B) An employer's certification that the worker is employed by a Section 3 business
concern; or

(C) A worker's self-certification that the worker is a YouthBuild participant.

(c) The documentation described in paragraph (b) of this section must be maintained for
the time period required for record retentions in accordance with applicable program
regulations or, in the absence of applicable program regulations, in accordance with 2 CFR
part 200.

(d) A PHA or recipient may report on Section 3 workers and Targeted Section 3 workers
for five years from when their certification as a Section 3 worker or Targeted Section 3 worker
is established.

% Back to Top

§75.33 Compliance.
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(a) Records of compliance. Each recipient shall maintain adequate records
demonstrating compliance with this part, consistent with other recordkeeping requirements in
2 CFR part 200.

(b) Complaints. Complaints alleging failure of compliance with this part may be reported
to the HUD program office responsible for the public housing financial assistance or the
Section 3 project, or to the local HUD field office.

(c) Monitoring. HUD will monitor compliance with the requirements of this part. The
applicable HUD program office will determine appropriate methods by which to oversee
Section 3 compliance. HUD may impose appropriate remedies and sanctions in accordance
with the laws and regulations for the program under which the violation was found.

% Back to Top

Need assistance?
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rulemaking, procurement actions, and
agency programs to the extent feasible.
Further, when notice and comment
rulemaking is otherwise required, each
agency should provide the opportunity
for public comment on the rationale for
the agency’s conformity assessment
decision.

(d) Work with other Federal agencies
to avoid unnecessary duplication and
complexity in Federal conformity
assessment activities.

(e) Consider leveraging the activities
and results of other governmental
agency and private sector programs in
lieu of creating government-unique
programs or to enhance the effectiveness
of proposed new and existing
conformity assessment.

(f) Give a preference for using
voluntary consensus standards, guides,
and recommendations related to
conformity assessment in agency
operations. Each agency retains
responsibility for determining which, if
any, of these documents are relevant to
its needs. See OMB Circular A-119 for
a description of voluntary consensus
standards and recommendations for
their development and use by Federal
agencies.

(g) Participate, as needed,
representing agency and Federal
viewpoints, in efforts to develop
voluntary consensus standards,
guideline, and recommendations related
to conformity assessment.

(h) Participate, as needed,
representing agency and Federal
viewpoints in efforts designed to
improve coordination among
governmental and private sector
conformity assessment activities.

(i) Work with NIST, other Federal
agencies, ICSP members, and the private
sector to coordinate U.S. conformity
assessment needs, practices, and
requirements in support of the efforts of
the U.S. Government and U.S. industry
to increase international trade of U.S.
products and services.

(j) Assign an Agency Standards
Executive the responsibility for
coordinating agency-wide
implementation of the guidance in this
part who is situated in the agency’s
organizational structure such that the
Agency Standards Executive is kept
regularly apprised of the agency’s
regulatory, procurement, and other
mission-related activities, and has
sufficient authority within the agency to
ensure implementation of the guidance
in this part.

§287.5 Responsibilities of Agency
Standards Executives.

Each Agency Standards Executive
should:

(a) Carry out the duties in OMB
Circular A—119 related to conformity
assessment activities.

(b) Encourage effective use of agency
conformity assessment related
resources.

(c) Provide ongoing assistance and
policy guidance to the agency on
significant issues in conformity
assessment.

(d) Contribute to the development and
dissemination of:

(1) Internal agency policies related to
conformity assessment issues; and

(2) Agency positions on conformity
assessment related issues that are in the
public interest.

(e) Work with other parts of the
agency to develop and implement
improvements in agency conformity
assessment activities.

(f) Participate in the Interagency
Committee on Standards Policy (ICSP)
as the agency representative and
member.

(g) Promote agency participation in
ICSP working groups related to
conformity assessment issues, as
needed.

(h) Encourage agency participation in
efforts related to the development of
voluntary consensus standards,
recommendations, and guidelines
related to conformity assessment
consistent with agency missions,
authorities, priorities, and resources.

(i) Establish an ongoing process for
reviewing the agency’s conformity
assessment programs and identify areas
where efficiencies can be achieved
through coordination within the agency
and among other agencies and private
sector conformity assessment activities.

Kevin A. Kimball,

Chief of Staff.

[FR Doc. 202018745 Filed 9-28-20; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 75
[Docket No. FR-6085-N-04]

Section 3 Benchmarks for Creating
Economic Opportunities for Low- and
Very Low-Income Persons and Eligible
Businesses

AGENCY: Office of the Assistant Deputy
Secretary for Field Policy and
Management, HUD.

ACTION: Notification of benchmarks.

SUMMARY: Section 3 of the Housing and
Urban Development Act of 1968, as
amended by the Housing and

Community Development Act of 1992
(Section 3), contributes to the
establishment of stronger, more
sustainable communities by ensuring
that employment and other economic
opportunities generated by Federal
financial assistance for housing and
community development programs are,
to the greatest extent feasible, directed
toward low- and very low-income
persons, particularly those who are
recipients of government assistance for
housing. HUD is statutorily charged
with the authority and responsibility to
implement and enforce Section 3.
Elsewhere in this issue of the Federal
Register, HUD published a final rule
that would amend the Section 3
regulations to, among other things,
increase Section 3’s impact, and
streamline and update HUD’s reporting
and tracking requirements. The final
rule includes a requirement that HUD
set Section 3 benchmarks by publishing
a notification, subject to public
comment, in the Federal Register. If a
recipient complies with the statutory
priorities regarding effort and meets the
outcome benchmarks in this document,
HUD will presume the recipient is
following Section 3 requirements,
absent evidence to the contrary.

DATES: Effective Date. October 29, 2020.
FOR FURTHER INFORMATION CONTACT:
Alastair W. McFarlane, Director,
Economic Development and Public
Finance Division, Office of Policy
Development and Research, Department
of Housing and Urban Development,
451 7th Street SW, Room 8216,
Washington, DC 20410; telephone 202—
402-5845 (voice/TDD) (this is not a toll-
free number). Persons with hearing or
speech impairments may access this
number through TTY by calling the
Federal Relay Service, toll-free at, 800—
877-8339. General email inquiries
regarding Section 3 may be sent to:
section3@hud.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 3 of the Housing and Urban
Development Act of 1968 (Pub. L. 90—
448, approved August 1, 1968) (Section
3) (12 U.S.C. 1701u) was enacted to
ensure, to the greatest extent feasible,
that economic opportunities generated
by certain HUD financial assistance
expenditures are directed to low- and
very low-income persons, particularly
those who receive Federal financial
assistance for housing and those
residing in communities where the
financial assistance is expended.

In accordance with statutory
authority, HUD is charged with the
responsibility to implement and enforce
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Section 3. HUD’s regulations
implementing the requirements of
Section 3 have not been updated since
1994 and are not as effective as HUD
believes they could be. Furthermore,
significant legislation has been enacted
that affects HUD programs that are
subject to Section 3 and that are not
adequately addressed in the current
Section 3 regulations. On April 4, 2019,
HUD proposed a rule to update the
Section 3 regulations. See 84 FR 13177.
The proposed rule incorporated a
change from tracking the number of
Section 3 qualified new hires in public
housing financial assistance and Section
3 projects, to tracking the total labor
hours worked. In connection with the
proposed rule, HUD issued a proposed
benchmark notification. See 84 FR
13199. The proposed benchmark
notification included a proposed
benchmark number and the
methodology for determining the
benchmarks.

Benchmarks

For public housing financial
assistance, the proposed benchmark
notification provided that PHAs and
other recipients would meet the safe
harbor in the new § 75.13 by certifying
to the prioritization of effort in the new
§ 75.9 and meeting or exceeding Section
3 benchmarks for total number of labor
hours worked by Section 3 workers and
by Targeted Section 3 workers. (See the
definitions of these two categories of
workers at the end of Section II of this
preamble, below.) The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year. The benchmark for Targeted
Section 3 workers was set at 5 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year.

For Section 3 projects, the proposed
benchmark notification set the same
benchmarks but with regards to the
project itself rather than the recipient’s
fiscal year. The proposed benchmark
notification provided that recipients
would meet the safe harbor in the new
§ 75.23 by certifying to the prioritization
of effort in the new § 75.19 and meeting
or exceeding Section 3 benchmarks for
total number of labor hours worked by
Section 3 workers and by Targeted
Section 3 workers. The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers on a
Section 3 project. The benchmark for

Targeted Section 3 workers was set at 5
percent or more of the total number of
labor hours worked by all workers on a
Section 3 project.

Methodology

To determine these benchmarks, HUD
looked at the total hours worked on a
construction or development project,
the total number of workers that would
likely qualify as Section 3 workers, and
the potential pool of Targeted Section 3
workers. In order for the Section 3
employment goal to be attainable, HUD
determined a labor-hour threshold that
is congruent with the labor market for
low-income workers by examining the
lower end of the wage distribution of
the relevant industries. Based on the
wage distribution data for on-site
construction and building services,
HUD set the threshold for Section 3
labor hours at 25 percent of all labor
hours to encourage recipients,
subrecipients, contractors, and
subcontractors to hire more Section 3
workers for construction. For the
Targeted Section 3 benchmarks, HUD
estimated the number of residents of
public housing or Section 8-assisted
housing, of current YouthBuild
participants, and of workers employed
by Section 3 business concerns. HUD
also examined commuting times based
on U.S. Census data. Finally, HUD
reviewed Community Development
Block Grant program (CDBG) and HOME
Investment Partnerships Program
(HOME) projects to estimate the number
of potential Targeted Section 3 workers
available for Section 3 projects. Based
on these data, HUD determined that 5
percent of all labor hours, or, in other
words, 20 percent of the Section 3 labor
hour threshold, was a reasonable goal
for both public housing financial
assistance and for Section 3 projects.

HUD sought public comment on both
the proposed rule and benchmark
notification and received 187 public
comments, 163 public comments on the
proposed rule and 24 public comments
on the proposed benchmark
notification. Comments on the proposed
rule and notification covered both
content on the rule and the benchmark
numbers. Therefore, all public
comments received on both the
proposed rule and the proposed
benchmark notification are addressed in
HUD’s Section 3 final rule.

II. Section 3 Final Rule

The Section 3 final rule creates new
Section 3 regulations in 24 CFR part 75;
the public can find the final rule issued
elsewhere in today’s Federal Register.
The Section 3 final rule aims to make
Section 3 goals and reporting more

meaningful and more aligned with
statutory requirements. The final rule,
consistent with HUD’s Section 3
proposed rule, includes new metrics for
compliance safe harbors and provides
that these benchmarks will be set by
notification in the Federal Register. The
final rule separates out the new
requirements and benchmarks by the
type of funding, as follows:

(1) Public housing program: Subpart
B, Additional Provisions for Public
Housing Financial Assistance, covers
development assistance provided
pursuant to section 5 of the U.S.
Housing Act of 1937 (1937 Act) and
Operating Fund and Capital Fund
assistance provided pursuant to section
9 of the 1937 Act, collectively; these are
defined as public housing financial
assistance in the proposed rule.

(2) Other HUD programs: Subpart C,
Additional Provisions for Section 3
Projects, covers housing rehabilitation,
housing construction, and other public
construction projects assisted under
HUD programs that provide housing and
community development financial
assistance when the amount of
assistance to the project exceeds a
threshold of $200,000, and is defined as
a Section 3 project. A $100,000 project
threshold applies to grants under HUD’s
Lead Hazard Control and Healthy
Homes programs.

As for new metrics, the final rule
provides, consistent with the Section 3
proposed rule, that HUD will establish
the Section 3 benchmarks, through a
Federal Register notification. The final
rule provides that HUD may establish a
single nationwide benchmark for work
performed by Section 3 workers and a
single nationwide benchmark for work
performed by Targeted Section 3
workers, or may establish multiple
benchmarks based on geography, the
type of public housing financial
assistance, or other variables. The final
rule also provides, in establishing the
benchmarks, that HUD may consider the
industry averages worked by specific
categories of workers or in different
localities or regions; prior Section 3
reports by recipients; and any other
factors HUD deems important. In
establishing the Section 3 benchmarks,
HUD would exclude professional
services, which would be defined as
non-construction services that require
an advanced degree or professional
licensing, including, but not limited to,
contracts for legal services, financial
consulting, accounting services,
environmental assessment, architectural
services, and civil engineering services.
Lastly, HUD commits to updating the
benchmarks no less frequently than
once every three years through notice,
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subject to public comment, in the
Federal Register.

HUD created the Section 3 worker and
Targeted Section 3 worker concepts so
that HUD could track and set
benchmarks to target selected categories
of workers and to recognize the
statutory requirements pertaining to
contracting opportunities for business
concerns employing low- and very-low
income persons.

In the final Section 3 rule, HUD
defines a Section 3 worker for both
public housing financial assistance and
Section 3 projects as a worker that meets
one of the following requirements:

e The worker’s income is below the
income limit established by HUD.

e The worker is employed by a
Section 3 business concern.

e The worker is a YouthBuild
participant.

HUD defines a Targeted Section 3
worker differently for public housing
financial assistance and Section 3
projects. For § 75.11, public housing
financial assistance, a Targeted Section
3 worker includes any worker who is
employed by a Section 3 business
concern or is a:

e Resident of public housing or
Section 8-assisted housing;

¢ Resident of another project
managed by the PHA that is expending
assistance; or

e YouthBuild participant.

For §75.21, Section 3 projects, a
Targeted Section 3 worker includes any
worker who is employed by a Section 3
business concern or is a Section 3
worker who is:

¢ Living within the service area or
neighborhood of the project; or

¢ A YouthBuild participant.

HUD defines a Section 3 business
concern as a business concern that
meets one of the following
requirements:

e It is at least 51 percent owned by
low- or very low-income persons;

e Over 75 percent of the labor hours
performed for the business are
performed by low- or very low-income
persons; or

e It is a business at least 51 percent
owned by current public housing
residents or residents who currently live
in Section 8-assisted housing.

For more information about the final
rule, HUD refers readers to the final rule
published elsewhere in this issue of the
Federal Register.

III. Section 3 Benchmarks

This document finalizes the
benchmarks with regards to labor hours
for both public housing financial
assistance and Section 3 projects
without changes from what was

included in the proposed benchmark
notification. In the final rule, HUD is
not adopting the new hires formula as
proposed as an alternative in the
proposed rule, so the new hires formula
is accordingly not reflected in this
document. HUD is finalizing the same
benchmarks for all public housing
financial assistance and Section 3
projects. The methodology in
determining the Section 3 benchmarks,
as discussed above in the Background
section, did not change from what was
described in the proposed benchmark
notification because the definitions of
Section 3 Workers, Targeted Section 3
Workers, and Section 3 Business
concerns provided in the proposed rule
and adopted in the Section 3 final rule
were not substantially different. Once
HUD has more data, it may determine
whether different benchmarks are
appropriate. Please see the above
summary in the Background section of
this document and the proposed
benchmark notification for more
information.

The following benchmarks apply to
recipients subject to Section 3 upon the
effective date in the Section 3 final rule:

Public Housing Financial Assistance

For meeting the safe harbor in § 75.13,
PHAs and other recipients that certify to
following the prioritization of effort in
§75.9 and meet or exceed the following
Section 3 benchmarks will be
considered to have complied with
requirements in proposed 24 CFR part
75, subpart B, in the absence of
evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers employed with
public housing financial assistance in
the PHA’s or other recipient’s fiscal year
are Section 3 workers;

Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers employed with public
housing financial assistance in the
PHA'’s or other recipient’s fiscal year are
Targeted Section 3 workers, as defined
at §75.11.

Targeted Section 3 Labor Hours =5%

Total Labor Hours

Section 3 Project

For meeting the safe harbor in § 75.23,
recipients that certify to following the
prioritization in § 75.19 and meet or
exceed the following Section 3

benchmarks will be considered to have
complied with requirements in
proposed 24 CFR part 75, subpart C, in
the absence of evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers on a Section 3
project are Section 3 workers;

Targeted Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers on a Section 3 project are
Targeted Section 3 workers, as defined
at §75.21.

Targeted Section 3 Labor Hours =5%

Total Labor Hours
IV. Environmental Impact

This document involves the
establishment of new Section 3
benchmarks for creating economic
opportunities for low- and very low-
income persons and eligible businesses,
and does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction; or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this document
is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Benjamin S. Carson, Sr.,

Secretary.

[FR Doc. 2020-19183 Filed 9-28-20; 8:45 am]|
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9901]
RIN 1545-B0O55

Deduction for Foreign-Derived
Intangible Income and Global
Intangible Low-Taxed Income;
Correcting Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.
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§200.321

offer, and either a fixed price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(1) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be considered to the
maximum extent practical;

(2) Proposals must be solicited from
an adequate number of qualified
sources;

(3) The non-Federal entity must have
a written method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting recipients;

(4) Contracts must be awarded to the
responsible firm whose proposal is
most advantageous to the program,
with price and other factors consid-
ered; and

(56) The non-Federal entity may use
competitive proposal procedures for
qualifications-based procurement of ar-
chitectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(e) [Reserved]

(f) Procurement by noncompetitive
proposals. Procurement by non-
competitive proposals is procurement
through solicitation of a proposal from
only one source and may be used only
when one or more of the following cir-
cumstances apply:

(1) The item is available only from a
single source;

(2) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(3) The Federal awarding agency or
pass-through entity expressly author-
izes noncompetitive proposals in re-
sponse to a written request from the
non-Federal entity; or

2 CFR Ch. Il (1-1-14 Edition)

(4) After solicitation of a number of
sources, competition is determined in-
adequate.

§200.321 Contracting with small and
minority businesses, women’s busi-
ness enterprises, and labor surplus
area firms.

(a) The non-Federal entity must take
all necessary affirmative steps to as-
sure that minority businesses, women’s
business enterprises, and labor surplus
area firms are used when possible.

(b) Affirmative steps must include:

(1) Placing qualified small and mi-
nority businesses and women’s business
enterprises on solicitation lists;

(2) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(3) Dividing total requirements, when
economically feasible, into smaller
tasks or quantities to permit max-
imum participation by small and mi-
nority businesses, and women’s busi-
ness enterprises;

(4) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority businesses, and women’s busi-
ness enterprises;

(5) Using the services and assistance,
as appropriate, of such organizations as
the Small Business Administration and
the Minority Business Development
Agency of the Department of Com-
merce; and

(6) Requiring the prime contractor, if
subcontracts are to be let, to take the
affirmative steps listed in paragraphs
(1) through (5) of this section.

§200.322 Procurement of recovered
materials.

A non-Federal entity that is a state
agency or agency of a political subdivi-
sion of a state and its contractors must
comply with section 6002 of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act. The requirements of Section 6002
include procuring only items des-
ignated in guidelines of the Environ-
mental Protection Agency (EPA) at 40
CFR part 247 that contain the highest
percentage of recovered materials prac-
ticable, consistent with maintaining a
satisfactory 1level of competition,

120
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Public Reporting Burden for this collection of information is estimated to average 0.2 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Response to this request for information is required in order to receive the benefits to be derived. This
agency may not collect this information, and you are not required to complete this form unless it displays a currently valid OMB
control number. While no assurance of confidentiality is pledged to respondents, HUD generally discloses this data only in
response to a Freedom of Information Act request.

Warning: Federal law provides that anyone who knowingly or willfully submits (or causes to submit) a document containing any
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil
administrative liability. Penalties upon conviction can include a fine and imprisonment, as provided pursuant to applicable law, which
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802, 24 C.F.R. Parts 25, 28 and 30, and 2 C.F.R. Parts
180 and 2424.

Article 1: Labor Standards

A. Applicability. The Project or program to which the construction work
covered by this Contract pertains is being assisted or insured by the United States of
America, and the following Federal Labor Standards Provisions are included in this
Contract or related instrument pursuant to the provisions applicable to such Federal
assistance or insurance. Any statute or regulation contained herein shall also include
any subsequent amendment or successor statute or regulation. The terms of this
Supplementary Conditions to the Construction Contract (HUD-92554M) takes
precedence over all provisions of the “General Conditions of the Contract for
Construction” (AIA Document A201) inconsistent with said Supplementary Conditions.

B. Minimum Wages. Pursuant to Section 212 of the National Housing Act, as
amended, 12 U.S.C. 1715c, the minimum wage provisions contained in this paragraph
B do not apply to those projects with Security Instruments insured under Section
221(h)(1) designed for less than 9 families and they do not apply to those projects with
Security Instruments insured under either Section 220 or 233 designed for less than 12
families.

1. (i) All laborers and mechanics employed or working upon the site of the work
(or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the Project) shall be paid unconditionally and not less
often than once a week, and without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by regulations issued by the Secretary
of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardless of any contractual
relationship which may be alleged to exist between the Contractor and such laborers
and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe
benefits under Section 1 (b)(2) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii)) on
behalf of laborers or mechanics are considered wages paid to such laborers or
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mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions
made or costs incurred for more than a weekly period (but not less often than quarterly)
under plans, funds, or programs, which cover the particular weekly period, are deemed
to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill,
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in
more than one classification may be compensated at the rate specified for each
classification for the time actually worked therein: Provided, that the employer's payroll
records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage
rates conformed under 29 CFR 5.5(a)(1)(ii)) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the Contractor and its subcontractors at the site of the
work in a prominent and accessible place where it can be easily seen by the workers.

(i) (@) Any class of laborers or mechanics that is not listed in the wage
determination and that is to be employed under this Contract shall be classified in
conformance with the wage determination. HUD shall approve an additional
classification and wage rate and fringe benefits only when the following criteria
have been met:

(1) The work to be performed by the classification requested is not performed by
a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(b) If the Contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and HUD or its designee agree on the
classification and wage rate (including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by HUD or its designee to the
Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington,
D.C. 20210 (“Administrator”’). The Administrator, or an authorized representative,
shall approve, modify, or disapprove every additional classification action within thirty
(30) days of receipt and so advise HUD or its designee or shall notify HUD or its
designee within the thirty (30) day period that additional time is necessary.

(c) Inthe event the Contractor, the laborers or mechanics to be employed in the
classification or their representatives and HUD or its designee do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), HUD or its designee shall refer the questions, including
the views of all interested parties and the recommendation of HUD or its designee, to
the Administrator for determination. The Administrator, or an authorized representative,
shall issue a determination within thirty (30) days of receipt and so advise HUD or its
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designee or shall notify HUD or its designee within the thirty (30) day period that
additional time is necessary.

(d) The wage rate (including fringe benefits where appropriate) determined
pursuant to subparagraphs B.1.(ii)(b) or (c) of this Article, shall be paid to all workers
performing work in the classification under this Contract from the first day on which work
is performed in the classification.

(i) Whenever the minimum wage rate prescribed in the Contract for a class of
laborers or mechanics includes a fringe benefit that is not expressed as an hourly rate,
the Contractor shall either pay the benefit as stated in the wage determination or shall
pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the Contractor does not make payments to a trustee or other third person,
the Contractor may consider as part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide fringe benefits under
a plan or program, Provided, That the Secretary of Labor has found, upon the written
request of the Contractor, that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the Contractor to set aside in a separate
account assets for the meeting of obligations under the plan or program.

2. Withholding. HUD or its designee shall upon its own action or upon written
request of an authorized representative of the Department of Labor withhold or cause to
be withheld from the Contractor under this Contract or any other Federal contract with
the same prime contractor, or any other Federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be considered necessary to pay
laborers and mechanics, including apprentices, trainees and helpers, employed by the
Contractor or any subcontractor the full amount of wages required by the Contract. In
the event of failure to pay any laborer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the construction or development of the
Project), all or part of the wages required by the Contract, HUD or its designee may,
after written notice to the Contractor, sponsor, applicant, or Owner, take such action as
may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased. HUD or its designee may, after
written notice to the Contractor, disburse such amounts withheld for and on account of
the Contractor or subcontractor to the respective employees to whom they are due.

3. Payrolls, records, and certifications.

(i) Payrolls and basic records relating thereto shall be maintained by the
Contractor during the course of the work and preserved for a period of three years
thereafter for all laborers and mechanics working at the site of the work (or under the
United States Housing Act of 1937, or under the Housing Act of 1949, in the
construction or development of the Project). Such records shall contain the name,
address, and social security number of each such worker, his or her correct
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classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in Section 1 (b)(2)(B) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii))), daily
and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages
of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in Section 1 (b)(2)(B) of the Davis-
Bacon Act (40 U.S.C. 3141(2)(B)(ii)), the Contractor shall maintain records which show
that the commitment to provide such benefits is enforceable, that the plan or program is
financially responsible, and that the plan or program has been communicated in writing
to the laborers or mechanics affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefits. Contractors employing apprentices
or trainees under approved programs shall maintain written evidence of the registration
of apprenticeship programs and certification of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(ii)(@) The Contractor shall submit weekly for each week in which any contract
work is performed a copy of all payrolls to HUD or its designee if the agency is a party
to the Contract, but if the agency is not such a party, the Contractor shall submit the
payrolls to the applicant, sponsor, or Owner, as the case may be, for transmission to
HUD or its designee. The payrolls submitted shall set out accurately and completely all
of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full
social security numbers and home addresses shall not be included on weekly
transmittals. Instead the payrolls shall only need to include an individually
identifying number for each employee (e.g., the last four digits of the
employee’s social security number). The required weekly payroll information
may be submitted in any form desired, whether paper (Optional Form WH-
347 is available for this purpose from the Wage and Hour Division Web site
at http://www.dol.gov/whd/forms/wh347.pdf or its successor site), or electronically
pursuant to Program Obligations. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current
address of each covered worker, and shall provide them upon request to
HUD or its designee if the agency is a party to the Contract, but if the agency
is not such a party, the Contractor will submit the payrolls to the applicant
sponsor, or Owner, as the case may be, for transmission to HUD or its
designee, the Contractor, or the Wage and Hour Division of the Department
of Labor for purposes of an investigation or audit of compliance with
prevailing wage requirements. It is not a violation of this subparagraph for a
prime contractor to require a subcontractor to provide addresses and social
security numbers to the prime contractor for its own records, without weekly
submission to HUD or its designee.

(b) Each payroll submitted shall be accompanied by a "Statement of
Compliance," signed by the Contractor or subcontractor or his or her agent who pays or

Previous editions are obsolete Supplementary Conditions to the HUD-92554M (6/18)
Construction Contract


http://www.dol.gov/whd/forms/wh347.pdf

supervises the payment of the persons employed under the Contract and shall certify
the following:

(1) That the payroll for the payroll period contains the information required
to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information is
being maintained under 29 CFR 5.5(a)(3)(i), and that such information is
correct and complete.

(2) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the Contract during the payroll period has been paid
the full weekly wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or indirectly from
the full wages earned, other than permissible deductions as set forth in

29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivalents for the
classification of work performed, as specified in the applicable wage
determination incorporated into the Contract.

(c) The weekly submission of a properly executed certification set forth on the
reverse side of Optional Form WH-347 shall satisfy the requirement for submission of
the "Statement of Compliance" required by subparagraph B.3.(ii)(b) of this Article.

(d) The falsification of any of the above certifications may subject the
Contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title
18 and Sections 3801 et seq of Title 31 of the United States Code.

(iii) The Contractor or subcontractor shall make the records required under
subparagraph B.3.(i) of this Article available for inspection, copying, or transcription by
authorized representatives of HUD or its designee or the Department of Labor, and shall
permit such representatives to interview employees during working hours on the job. If
the Contractor or subcontractor fails to submit the required records or to make them
available, HUD or its designee may, after written notice to the Contractor, sponsor,
applicant, or Owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices shall be permitted to work at less than the
predetermined rate for the work they performed when they are employed pursuant to
and individually registered in a bona fide apprenticeship program registered with the
U.S. Department of Labor, Employment and Training Administration, Office of
Apprenticeship, or with a State Apprenticeship Agency recognized by such Office, or if a
person is employed in his or her first ninety (90) days of probationary employment as an
apprentice in such an apprenticeship program, who is not individually registered in the
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program, but who has been certified by the Office of Apprenticeship, or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary employment
as an apprentice. The allowable ratio of apprentices to journeymen on the job site in
any craft classification shall not be greater than the ratio permitted to the Contractor as
to the entire work force under the registered program. Any worker listed on a payroll at
an apprentice wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any apprentice performing work
on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where the Contractor is performing construction on a project in a
locality other than that in which its program is registered, the ratios and wage rates
(expressed in percentages of the journeyman's hourly rate) specified in the Contractor's
or subcontractor's registered program shall be observed. Every apprentice must be
paid at not less than the rate specified in the registered program for the apprentice's
level of progress, expressed as a percentage of the journeymen hourly rate specified in
the applicable wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be paid the full amount of
fringe benefits listed on the wage determination for the applicable classification. If the
Administrator determines that a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event
the Office of Apprenticeship, or a State Apprenticeship Agency recognized by such
Office, withdraws approval of an apprenticeship program, the Contractor shall no longer
be permitted to utilize apprentices at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees shall not be permitted
to work at less than the predetermined rate for the work performed unless they are
employed pursuant to and individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S. Department of Labor,
Employment and Training Administration. The ratio of trainees to journeymen on the
job site shall not be greater than permitted under the plan approved by the Employment
and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee's level of progress, expressed as a
percentage of the journeyman's hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe benefits in accordance with the provisions
of the trainee program. If the trainee program does not mention fringe benefits, trainees
shall be paid the full amount of fringe benefits listed on the wage determination unless
the Administrator of the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding journeyman wage rate on
the wage determination which provides for less than full fringe benefits for apprentices.
Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any trainee performing work on
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the job site in excess of the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determination for the work actually
performed. In the event the Employment and Training Administration withdraws
approval of a training program, the Contractor shall no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under 29 CFR Part 5 shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30.

5. Compliance with Copeland Act Requirements. The Contractor shall
comply with the requirements of 29 CFR Part 3, which are incorporated by reference in
this Contract.

6. Subcontracts. The Contractor or subcontractor shall insert in any
subcontracts the clauses set forth in subparagraphs 1 through 10 of this paragraph B
and such other clauses as HUD or its designee may by appropriate instructions require,
and a copy of the applicable prevailing wage determination, and also a clause requiring
the subcontractors to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for the compliance by any subcontractor or lower tier
subcontractor with all Contract clauses referenced in this subparagraph.

7. Contract termination and debarment. A breach of the Contract clauses in
29 CFR 5.5 may be grounds for termination of the Contract, and for debarment as a
contractor or a subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings
and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1,
3, and 5 are herein incorporated by reference in this Contract.

9. Disputes concerning labor standards. Disputes arising out of the labor
standards provisions of this Contract shall not be subject to the general disputes clause
of this Contract. Such disputes shall be resolved in accordance with the procedures of
the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the Contractor (or any of its
subcontractors) and HUD or its designee, the U.S. Department of Labor, or the
employees or their representatives.

10. Certification of Eligibility.

(i) By entering into this Contract, the Contractor certifies that neither it (nor he or
she) nor any person or firm who has an interest in the Contractor's firm is a person or
firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the
Davis-Bacon Act (40 U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD
contracts or participate in HUD programs pursuant to 24 CFR Part 24.
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(i) No part of this Contract shall be subcontracted to any person or firm ineligible
for award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act (40
U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate
in HUD programs pursuant to 24 CFR Part 24.

(iii) The penalty for making false statements is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1010, Title 18, U.S.C.,
“Federal Housing Administration transactions”, provides in part: “Whoever, for the
purpose of . . . influencing in any way the action of such Department . . . makes, passes,
utters or publishes any statement, knowing the same to be false . . . shall be fined under
this title or imprisoned not more than two years, or both.”

C. Contract Work Hours and Safety Standards Act.

1. Applicability and Definitions. This paragraph C of Article 1 is applicable
only if a direct form of federal assistance is involved, such as Section 8, Section
202/811 Capital Advance, grants etc., and is applicable only where the prime contract is
in an amount greater than $100,000. As used in this paragraph C, the terms "laborers"
and "mechanics" include watchmen and guards.

2. Overtime requirements. No contractor or subcontractor contracting for any
part of the Contract work that may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek in
which he or she is employed on such work to work in excess of forty (40) hours in such
workweek unless such laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours worked in excess of forty
(40) hours in such workweek.

3. Violation; liability for unpaid wages; liquidated damages. In the event of
any violation of the immediately preceding subparagraph C.2, the Contractor and any
subcontractor responsible therefore shall be liable for the unpaid wages. In addition,
the Contractor and subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such District or to such
territory) for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of such subparagraph, in the sum of $10 for each calendar day on
which such individual was required or permitted to work in excess of the standard
workweek of forty (40) hours without payment of the overtime wages required by the
clause set forth in such subparagraph.

4. Withholding for unpaid wages and liquidated damages. HUD or its
designee shall, upon its own action or upon written request of an authorized
representative of the Department of Labor, withhold or cause to be withheld from any
moneys payable on account of work performed by the Contractor or subcontractor
under any such contract, or under any other Federal contract with the same prime
contractor, or under any other Federally-assisted contract subject to the Contract Work
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Hours and Safety Standards Act which is held by the same prime contractor such sums
as may be determined to be necessary to satisfy any liabilities of such Contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set
forth in subparagraph 3 of this paragraph C.

5. Subcontracts. The Contractor or subcontractor shall insert in any
subcontracts the clauses set forth in subparagraphs 1 through 5 of this paragraph C and
also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in such
subparagraphs 1 through 5.

D. Certification.

For projects with Security Instruments insured under the National Housing Act,
as amended, that are subject to paragraph B of this Article 1, the Contractor is required
to execute the Contractor's Prevailing Wage Certificate within HUD-92448 as a
condition precedent to insurance by HUD of the Loan, or an advance thereof, made or
to be made by the Lender in connection with the construction of the Project.

Article 2: Equal Employment Opportunity

A. Applicability. This Article 2 applies to any contract for construction work, or
modification thereof, as defined in the regulations of the Secretary of Labor at 41 CFR
Chapter 60, which is paid for in whole or in part with funds obtained from the Federal
Government or borrowed on the credit of the Federal Government pursuant to a grant,
contract, loan insurance, or guarantee, or undertaken pursuant to any Federal program
involving such grant, contract, loan, insurance, or guarantee.

B. The Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender identity,
disability, or national origin. The Contractor shall take affirmative action to ensure that
applicants are employed, and that employees are treated during employment without
regard to their race, color, religion, sex, sexual orientation, gender identity, disability or
national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and selection for
training including apprenticeship. The Contractor agrees to post in conspicuous places
available to employees and applicants for employment notices to be provided setting
forth the provisions of this nondiscrimination clause.

C. The Contractor shall, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor state that all qualified applicants shall receive
consideration for employment without regard to race, color, religion, sex, sexual
orientation, gender identity, disability, or national origin.

D. The Contractor shall send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding a
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notice to be provided advising the said labor union or workers representatives of the
Contractor's commitments hereunder, and shall post copies of the notice in conspicuous
places available to employees and applicants for employment.

E. The Contractor shall comply with all provisions of Executive Order 11246 of
September 24, 1965 and of the rules, regulations, and relevant orders of the Secretary
of Labor.

F. The Contractor shall furnish all information and reports required by Executive
Order 11246 of September 24, 1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and shall permit access to its books, records,
and accounts by the Secretary of Labor for purposes of investigation to ascertain
compliance with such rules, regulations, and orders.

G. In the event of the Contractor's noncompliance with the nondiscrimination
clauses of this Contract or with any of the said rules, regulations, or orders, this
Contract may be canceled, terminated, or suspended in whole or in part and Contractor
may be declared ineligible for further government contracts or federally assisted
construction contracts in accordance with procedures authorized in Executive Order
11246 of September 24, 1965, and such other sanctions may be imposed and remedies
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule,
regulations or order of the Secretary of Labor, or as otherwise provided by law.

H. The Contractor shall include the provisions of paragraphs A through H of this
Article 2 in every subcontract or purchase order unless exempted by rules, regulations,
or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order
11246 of September 24, 1965, so that such provisions shall be binding upon each
subcontractor or vendor. The Contractor shall take such action with respect to any
subcontract or purchase order as HUD or the Secretary of Labor may direct as a means
of enforcing such provisions, including sanctions for noncompliance. Provided, however,
that in the event the Contractor becomes involved in, or is threatened with, litigation with
a subcontractor or vendor as a result of such direction by HUD or the Secretary of
Labor, the Contractor may request the United States to enter into such litigation to
protect the interests of the United States.

Article 3: Equal Opportunity for Businesses and Lower Income Persons
Located Within the Project Area

A. This Article 3 is applicable to projects covered by Section 3, as defined in
24 CFR Part 135.

B. The work to be performed under this Contract is on a project assisted under a
program providing Federal financial assistance from HUD and is subject to the
requirements of Section 3 of the Housing and Urban Development Act of 1968, as
amended, 12 U.S.C. 1701u. Section 3 requires that to the greatest extent feasible
opportunities for training and employment be given to low and very-low income
residents of the unit of local government or the metropolitan area (or non-metropolitan
county) as determined by HUD in which the Project is located and contracts for work in
connection with the Project be awarded to business concerns which are located in, or
owned in substantial part by persons residing in the same metropolitan area (or non-
metropolitan county) as the Project.
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Article 4: Health and Safety

A. This Article 4 is applicable only where the prime contract is in an amount
greater than $100,000.

B. No laborer or mechanic shall be required to work in surroundings or under
working conditions which are unsanitary, hazardous, or dangerous to his or her health
and safety as determined under construction safety and health standards promulgated
by the Secretary of Labor by regulation.

C. The Contractor shall comply with all regulations issued by the Secretary of
Labor pursuant to 29 CFR Part 1926, and failure to comply may result in imposition of
sanctions pursuant to the Contract Work Hours and Safety Standards Act, 40 USC 3701
et seq.

D. The Contractor shall include the provisions of this Article 4 in every
subcontract so that such provisions shall be binding on each subcontractor. The
Contractor shall take such action with respect to any subcontract as HUD
or the Secretary of Labor shall direct as a means of enforcing such provisions.
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	Section 3 (insert)
	Current HUD 4010_10.2023.pdf
	The Project or Program to which the construction work covered by this Contract pertains is being assisted by the United States of America, and the following Federal Labor Standards Provisions are included in this Contract pursuant to the provisions ap...
	1. Minimum wages and fringe benefits
	i. All laborers and mechanics employed or working upon the site of the work (or otherwise working in construction or development of the project under a development statute), will be paid unconditionally and not less often than once a week, and without...
	ii. Frequently recurring classifications
	A.  In addition to wage and fringe benefit rates that have been determined to be prevailing under the procedures set forth in 29 CFR part 1, a wage determination may contain, pursuant to § 1.3(f), wage and fringe benefit rates for classifications of l...
	1. The work performed by the classification is not performed by a classification in the wage determination for which a prevailing wage rate has been determined;
	2. The classification is used in the area by the construction industry; and
	3. The wage rate for the classification bears a reasonable relationship to the prevailing wage rates contained in the wage determination.
	B. The Administrator will establish wage rates for such classifications in accordance with 29 CFR 5.5(a)(1)(iii)(A)(3). Work performed in such a classification must be paid at no less than the wage and fringe benefit rate listed on the wage determinat...
	iii. Conformance
	A. The contracting officer must require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the contract be classified in conformance with the wage determination. ...
	1. The work to be performed by the classification requested is not performed by a classification in the wage determination; and
	2. The classification is used in the area by the construction industry; and
	3. The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.
	B. The conformance process may not be used to split, subdivide, or otherwise avoid application of classifications listed in the wage determination.
	C. If the contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the contracting officer agree on the classification and wage rate (including the amount designated for fringe benefits w...
	D. In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for fringe ...
	E. The contracting officer must promptly notify the contractor of the action taken by the Wage and Hour Division under 29 CFR 5.5 (a)(1)(iii)(C) and (D). The contractor must furnish a written copy of such determination to each affected worker or it mu...
	iv. Fringe benefits not expressed as an hourly rate
	Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor may either pay the benefit as stated in the wage determination or may pay...
	v. Unfunded plans
	If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan...
	vi. Interest In the event of a failure to pay all or part of the wages required by the contract, the contractor will be required to pay interest on any underpayment of wages.
	2. Withholding
	i. Withholding requirements
	The U. S. Department of Housing and Urban Development may, upon its own action, or must, upon written request of an authorized representative of the Department of Labor, withhold or cause to be withheld from the contractor so much of the accrued payme...
	ii. Priority to withheld funds
	The Department has priority to funds withheld or to be withheld in accordance with 29 CFR 5.5(a)(2)(i) or (b)(3)(i), or both, over claims to those funds by:
	A. A contractor’s surety(ies), including without limitation performance bond sureties and payment bond sureties;
	B. A contracting agency for its reprocurement costs;
	C. A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy of a contractor, or a contractor’s bankruptcy estate;
	D. A contractor’s assignee(s);
	E. A contractor’s successor(s); or
	F. A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.
	3.  Records and certified payrolls
	i. Basic record requirements
	A. Length of record retention. All regular payrolls and other basic records must be maintained by the contractor and any subcontractor during the course of the work and preserved for all laborers and mechanics working at the site of the work (or other...
	B. Information required Such records must contain the name; Social Security number; last known address, telephone number, and email address of each such worker; each worker’s correct classification(s) of work actually performed; hourly rates of wages ...
	C. Additional records relating to fringe benefits. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(v) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan ...
	D.  Additional records relating to apprenticeship Contractors with apprentices working under approved programs must maintain written evidence of the registration of apprenticeship programs, the registration of the apprentices, and the ratios and wage ...
	ii. Certified payroll requirements
	A. Frequency and method of submission The contractor or subcontractor must submit    weekly, for each week in which any DBA- or Related Acts-covered work is performed, certified payrolls to HUD if the agency is a party to the contract, but if the agen...
	B.  Information required  The certified payrolls submitted must set out accurately and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i)(B), except that full Social Security numbers and last known addresses, telepho...
	C.  Statement of Compliance Each certified payroll submitted must be accompanied by a “Statement of Compliance,” signed by the contractor or subcontractor, or the contractor’s or subcontractor’s agent who pays or supervises the payment of the persons ...
	1.     That the certified payroll for the payroll period contains the information required to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information and basic records are being maintained under 29 CFR 5.5 (a)(3)(i), and such information a...
	2.     That each laborer or mechanic (including each helper and apprentice) working on the contract   during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been...
	3. That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification(s) of work actually performed, as specified in the applicable wage determination incorporated into th...
	D. Use of Optional Form WH-347 The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 will satisfy the requirement for submission of the “Statement of Compliance” required by 29 CFR 5.5(a)(3)(i...
	E. Signature The signature by the contractor, subcontractor, or the contractor’s or subcontractor’s agent must be an original handwritten signature or a legally valid electronic signature.
	F. Falsification The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under 18 U.S.C. 1001 and 31 U.S.C. 3729.
	G. Length of certified payroll retention The contractor or subcontractor must preserve all certified payrolls during the course of the work and for a period of 3 years after all the work on the prime contract is completed.
	iii.   Contracts, subcontracts, and related documents The contractor or subcontractor must maintain this contract or subcontract and related documents including, without limitation, bids, proposals, amendments, modifications, and extensions. The contr...
	iv   Required disclosures and access
	A.  Required record disclosures and access to workers The contractor or subcontractor must make the records required under 29 CFR 5.5(a)(3)(i)–(iii), and any other documents that HUD or the Department of Labor deems necessary to determine compliance w...
	B.  Sanctions for non-compliance with records and worker access requirements If the contractor or subcontractor fails to submit the required records or to make them available, or refuses to permit worker interviews during working hours on the job, the...
	C.   Required information disclosures Contractors and subcontractors must maintain the full Social Security number and last known address, telephone number, and email address of each covered worker, and must provide them upon request to HUD if the age...
	4.  Apprentices and equal employment opportunity
	i.  Apprentices
	A. Rate of pay Apprentices will be permitted to work at less than the predetermined rate for the work they perform when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department...
	B. Fringe benefits  Apprentices must be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits l...
	C. Apprenticeship ratio The allowable ratio of apprentices to journeyworkers on the job site in any craft classification must not be greater than the ratio permitted to the contractor as to the entire work force under the registered program or the rat...
	D. Reciprocity of ratios and wage rates Where a contractor is performing construction on a project in a locality other than the locality in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyworker’s hou...
	ii  Equal employment opportunity The use of apprentices and journeyworkers under this part must be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 30.
	5   Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this contract.
	6 Subcontracts.  The contractor or subcontractor must insert in any subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (11), along with the applicable wage determination(s) and such other clauses or contract modifications as the U.S. Depar...
	7 Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.
	8  Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.
	9 Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of t...
	10. Certification of eligibility.
	i.  By entering into this contract, the contractor certifies that neither it nor any person or firm who has an interest in the contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of 40 U.S.C. 3144(b) or 29 CFR...
	ii. No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of 40 U.S.C. 3144(b) or 29 CFR 5.12(a).
	iii. The penalty for making false statements is prescribed in the U.S. Code, Title 18 Crimes and Criminal Procedure, 18 U.S.C. 1001.
	11  Anti-retaliation It is unlawful for any person to discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner discriminate against, or to cause any person to discharge, demote, intimidate, threaten, restrai...
	i. Notifying any contractor of any conduct which the worker reasonably believes constitutes a violation of the DBA, Related Acts, or 29 CFR parts 1, 3, or 5;
	ii. Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise asserting or seeking to assert on behalf of themselves or others any right or protection under the DBA, Related Acts, or 29 CFR parts 1, 3, or 5;
	iii. Cooperating in any investigation or other compliance action, or testifying in any proceeding under the DBA, Related Acts, or 29 CFR parts 1, 3, or 5; or
	iv. Informing any other person about their rights under the DBA, Related Acts, or 29 CFR parts 1, 3, or 5.
	B.  Contract Work Hours and Safety Standards Act (CWHSSA)
	The Agency Head must cause or require the contracting officer to insert the following clauses set forth in 29 CFR 5.5(b)(1), (2), (3), (4), and (5) in full, or (for contracts covered by the Federal Acquisition Regulation) by reference, in any contract...
	1. Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which h...
	2. Violation; liability for unpaid wages; liquidated damages.  In the event of any violation of the clause set forth in 29 CFR 5.5(b)(1) the contractor and any subcontractor responsible therefor shall be liable for the unpaid wages and interest from t...
	3. Withholding for unpaid wages and liquidated damages
	i.   Withholding process The U.S Department of Housing and Urban Development or the recipient of Federal assistance may, upon its own action, or must, upon written request of an authorized representative of the Department of Labor, withhold or cause t...
	ii   Priority to withheld funds The Department has priority to funds withheld or to be withheld in accordance with 29 CFR 5.5(a)(2)(i) or (b)(3)(i), or both, over claims to those funds by:
	A. A contractor’s surety(ies), including without limitation performance bond sureties and payment bond sureties;
	B. A contracting agency for its reprocurement costs;
	C.  A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy of    a contractor, or a contractor’s bankruptcy estate;
	D. A contractor’s assignee(s);
	E.  A contractor’s successor(s); or
	F.  A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.
	4.  Subcontracts.     The contractor or subcontractor must insert in any subcontracts the clauses set forth in 29 CFR  5.5(b)(1) through (5) and a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime c...
	5  Anti-retaliation It is unlawful for any person to discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other manner discriminate against, or to cause any person to discharge, demote, intimidate, threaten, restrain...
	i. Notifying any contractor of any conduct which the worker reasonably believes constitutes a violation of the Contract Work Hours and Safety Standards Act (CWHSSA) or its implementing regulations in 29 CFR part 5;
	ii. Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise asserting or seeking to assert on behalf of themselves or others any right or protection under CWHSSA or 29 CFR part 5;
	iii. Cooperating in any investigation or other compliance action, or testifying in any proceeding under CWHSSA or 29 CFR part 5; or
	iv. Informing any other person about their rights under CWHSSA or 29 CFR part 5.
	C. CWHSSA required records clause In addition to the clauses contained in 29 CFR 5.5(b), in any contract subject only to the Contract Work Hours and Safety Standards Act and not to any of the other laws referenced by 29 CFR 5.1, the Agency Head must c...
	D. Incorporation of contract clauses and wage determinations by reference  Although agencies are required to insert the contract clauses set forth in this section, along with appropriate wage determinations, in full into covered contracts, and contrac...
	E. Incorporation by operation of law  The contract clauses set forth in this section (or their equivalent under the Federal Acquisition Regulation), along with the correct wage determinations, will be considered to be a part of every prime contract re...
	F. Health and Safety
	The provisions of this paragraph (F) are applicable where the amount of the prime contract exceeds $100,000.
	1. No laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary, hazardous, or dangerous to his or her health and safety, as determined under construction safety and health standards promulgated by ...
	2. The contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 29 CFR Part 1926 and failure to comply may result in imposition of sanctions pursuant to the Contract Work Hours and Safety Standards Act, (Public Law 91-...
	3. The contractor shall include the provisions of this paragraph in every subcontract, so that such provisions will be binding on each subcontractor. The contractor shall take such action with respect to any subcontractor as the Secretary of Housing a...


